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PROTECTING AMERICA’S WORKERS ACT: 
MODERNIZING OSHA PENALTIES 


Tuesday, March 16, 2010 
U.S. House of Representatives 
Subcommittee on Workforce Protections 
Committee on Education and Labor 
Washington, DC 


The subcommittee met, pursuant to call, at 10:00 a.m., in room 
2175, Rayburn House Office Building, Hon. Lynn Woolsey [chair- 
woman of the subcommittee] presiding. 

Present: Representatives Woolsey, Payne, Bishop, Hare, Sablan, 
and McMorris Rodgers. 

Also present: Representatives Titus and Kline. 

Staff present: Aaron Albright, Press Secretary; Tylease Alii, 
Hearing Clerk; Andra Belknap, Press Assistant; Jody Calemine, 
General Counsel; Lynn Dondis, Labor Counsel, Subcommittee on 
Workforce Protections; David Hartzler, Systems Administrator; 
Sadie Marshall, Chief Clerk; Richard Miller, Senior Labor Policy 
Advisor; Revae Moran, Detailee, Labor; Alex Nock, Deputy Staff 
Director; James Schroll, Junior Legislative Associate, Labor; Mark 
Zuckerman, Staff Director; Kirk Boyle, Minority General Counsel; 
Ed Gilroy, Minority Director of Workforce Policy; Rob Gregg, Mi- 
nority Senior Legislative Assistant; Richard Hoar, Minority Profes- 
sional Staff Member; Alexa Marrero, Minority Communications Di- 
rector; Molly McLaughlin Salmi, Minority Deputy Director of Work- 
force Policy; Linda Stevens, Minority Chief Clerk/Assistant to the 
General Counsel; and Loren Sweatt, Minority Professional Staff 
Member. 

Chairwoman WoOLSEY. A quorum is present. The hearing of the 
Subcommittee on the Workforce Protections will come to order. 

At this time, I yield myself as much time as I require for my 
opening remarks. 

Thank you all for being here. This is an exciting day. This morn- 
ing’s legislative hearing will examine the penalty provisions of H.R. 
2067, the Protecting America’s Workers Act. And we call it PAWA. 
So we will probably refer to that throughout our — this morning in 
the hearing. And we are also talking about the changes which have 
been circulated to further improve the bill since it has been intro- 
duced. 

Since I became chair of this subcommittee over 2 years ago, I 
have made it my top priority to keep the promise of the Occupa- 
tional Safety and Health Act enacted 40 years ago to protect the 
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health and safety of American workers. There is no question that 
this law has saved hundreds of thousands of lives. And countless 
others have avoided preventable illnesses and injuries. 

But we can’t claim victory, because over 5,000 workers a year are 
still killed on the job. Fifty thousand die from occupational disease. 
And millions of others become seriously injured or ill. 

This subcommittee, and Chairman Miller’s full committee, have 
held numerous hearings on OSHA’s performance in carrying out 
the mandates of the OSH Act. Members have heard story after 
story of worker tragedies, and of deaths and injuries that could 
have been prevented if the employer had followed OSHA standards; 
and if OSHA had effectively enforced the law. 

But now we have a new sheriff in town, with Secretary Solis. 
And when she says she wants “good jobs for everyone,” she means 
that those jobs must be safe jobs. Already, under Assistant Sec- 
retary Michaels’ leadership, OSHA is addressing some of the very 
problems that we have uncovered. So OSHA has started down the 
right path. 

And both Chairman Miller and I will continue to perform our 
oversight function over the agency. However, there are limitations 
on OSHA’s effectiveness unless Congress makes fundamental 
changes to the OSH Act, which is a law that has not been updated 
since it was first passed in 1970. That is why, last year, I reintro- 
duced H.R. 2067, the Protecting America’s Workers Act. H.R. 2067 
addresses three major weaknesses in the OSH Act. 

First, it provides OSHA coverage to the over 8.5 million state, 
county and municipal workers who currently have limited or no 
protection from safety and health hazards at work. Second, the bill 
makes changes to OSHA’s “whistleblower” provisions, because to- 
day’s process is inadequate — putting off decisions and depriving 
workers of due process. Finally, the bill brings OSHA enforcement 
into the 21st century by updating civil and criminal penalties. And 
that is what today’s hearing is about — civil and criminal penalty 
provisions in section 310 and 311 of PAWA, as well as the proposed 
changes to the introduced bill. 

Penalties are critical to the effective enforcement of the OSH Act, 
otherwise they become meaningless. OSHA civil penalties have not 
been increased in two decades, and they are extremely low. In ad- 
dition, the OSH Act is exempted from the Inflation Adjustment Act, 
keeping penalties much, much lower than they would be if they 
had been adjusted for inflation over time. 

And while OSHA can implement policy changes to increase the 
size of some penalties, it is clear that without a change in the pen- 
alty structure of the statute, they will never be high enough to be 
an effective deterrent, especially for those employers who are re- 
peat violators. And the penalties under the OSH Act pale in com- 
parison to penalties under other laws. 

For example, under the Mine Act, egregious violations can carry 
civil penalties up to $250,000. The penalty increases in PAWA are 
modest, and are roughly the same had the penalties been adjusted 
for inflation after they were updated in 1990. And these higher 
penalties also apply to OSHA state plans. 

One of the critical features of PAWA’s civil penalty structure is 
that it establishes significant minimum and maximum civil pen- 
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alties for violations which result in the death of a worker. Under 
current law, this is not the case. And as a result, when a worker 
dies due to an employer’s violation, it is shocking how low the pen- 
alties turn out to be without a mandatory minimum. 

In January 2009, Robert Fitch fell 84 feet to his death at an Ar- 
cher Daniels Midland plant in Lincoln, Nebraska. The final settle- 
ment agreement reached by OSHA for this preventable death was 
exactly zero. This is unacceptable. 

PAWA also makes needed changes to the criminal penalties, in- 
cluding making top management liable for criminal misconduct. 
Under current law, only corporations, and not corporate officials, 
can be criminally liable for willful violations; and this liability is 
limited only to cases where a worker has died. 

For example, a worker in Idaho suffered permanent brain dam- 
age because, upon the orders of his employer, he entered a tank of 
cyanide waste without the proper protective equipment, in violation 
of OSHA’s confined-space rules. The owner was successfully pros- 
ecuted under the environmental laws, and he was sentenced to 17 
years in prison. But he could not be prosecuted under the OSH Act 
because the worker didn’t die. But even if the owner had been pros- 
ecuted under the OSH Act, he would have been guilty of a mis- 
demeanor, and serve only 6 months in jail. 

The Justice Department has advised us that criminal mis- 
demeanors under the OSH Act are rarely prosecuted. PAWA 
changes that. Employers, including top executives, can serve up to 
10 years in jail for criminal behavior which causes the death or se- 
rious injury of a worker. 

Congress needs to put teeth into these penalties so that employ- 
ers are held accountable for their bad behavior, and so that they 
no longer view penalties as part of the cost of doing business. 

I look forward to hearing from our witnesses. But before I intro- 
duce the panel, I recognize Ranking Member Kline for his opening 
statement. 

[The statement of Ms. Woolsey follows:] 

Prepared Statement of Hon. Lynn C. Woolsey, Chairwoman, 
Subcommittee on Workforce Protections 

This morning’s legislative hearing will examine the penalty provisions of H.R. 
2067, the Protecting America’s Workers Act (PAWA), and the proposed changes, 
which have been circulated to further improve the bill. 

Since I became chair of this subcommittee over two years ago, I have made it my 
top priority to keep 

The promise of the occupational safety and health act enacted 40 years ago * * * 
to protect the health and safety of American workers. 

There is no question that this law has saved hundreds of thousands of lives, and 
countless others have avoided preventable illnesses and injuries. 

But we cannot claim victory because over 5,000 workers a year are still killed on 
the job, 50,000 die from occupational disease, and millions of others become seri- 
ously ill or injured. 

This subcommittee — and Chairman Miller’s full committee — has held numerous 
hearings on OSHA’s performance in carrying out the mandates of the OSH act. 

Members have heard story after story of worker tragedies and of deaths and inju- 
ries that could have been prevented if the employer had followed OSHA standards, 
and if OSHA had effectively enforced the law. 

But now we have a new sheriff in town with Secretary Solis, and when she says 
she wants “good jobs for everyone,” she means jobs that are safe! 

Already under Assistant Secretary Michael’s leadership, OSHA is addressing 
some of the very problems we have uncovered. 

So OSHA has started down the right path. 
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And both Chairman Miller and I will continue to perform our oversight function 
over the agency. 

However, there are limitations on OSHA’s effectiveness unless congress makes 
fundamental changes to the OSH act itself a law, which has not been updated since 
it was first passed in 1970. 

That is why last year I reintroduced HR 2067, the protecting America’s workers 
act (PAWA). 

HR 2067 addresses three major weaknesses in the OSH act. 

First, it provides OSHA coverage to the over 8.5 million state, county and munic- 
ipal workers, who currently have limited or no protection from safety and health 
hazards at work. 

Second, the bill makes changes to OSHA’s whistleblower provisions because to- 
day’s process is inadequate; putting off decisions and depriving workers of due proc- 
ess. 

Finally, the hill brings OSHA enforcement into the 21st century, by updating civil 
and criminal penalties. 

And that is what today’s hearing is about: the civil and criminal penalty provi- 
sions in sections 310 and 311 of PAWA, as well as the proposed changes to the in- 
troduced bill. 

Penalties are critical to the effective enforcement of the OSH act; otherwise they 
become meaningless. 

OSHA civil penalties have not been increased in 2 decades and are extremely low. 

In addition, the OSH act is exempted from the inflation adjustment act keeping 
penalties even lower. 

And while OSHA can implement policy changes to increase the size of some pen- 
alties, it is clear that without a change in the penalty structure of the statute, they 
will never be high enough to be an effective deterrent, especially for those employers 
who are repeat violators. 

The penalties under the OSH act pale in comparison to penalties under other 
laws. 

For example, under the mine act, egregious violations can carry civil penalties up 
to $260,000. 

The penalty increases in PAWA are modest and are roughly the same 

Had the penalties been adjusted for inflation after they were updated in 1990. 

And these higher penalties also apply to OSHA state plans. 

One of the critical features of PAWA’s civil penalty structure is that it establishes 
significant minimum and maximum civil penalties for violations, which result in the 
death of a worker. 

Under current law, this is not the case, and as a result, when a worker dies due 
to an employer’s violation, it is shocking how low these penalties turn out to be 
without a mandatory minimum. 

In January 2009, Robert Fitch fell 84 feet to his death at an Archer-Daniels-Mid- 
land plant in Lincoln, Nebraska. 

The final settlement agreement reached by OSHA for this preventable death was 
exactly zero! 

This is unacceptable. 

PAWA also makes needed changes to the criminal penalties, including making top 
management liable for criminal misconduct. 

Under current law, only corporations and not corporate officials can be criminally 
liable for willful violations, and this liability is limited only to cases where a worker 
has died. 

For example, a worker in Idaho suffered permanent brain damage because — upon 
the orders of his employer — he entered a tank of cyanide waste without the proper 
protective equipment in violation of OSHA’s confined space rules. 

The owner was successfully prosecuted under the environmental laws, and he was 
sentenced to 17 years in prison. 

But he could not be prosecuted under the OSH act because the worker did not 
die. 

But even if the owner had heen prosecuted under the OSH act, he would have 
been guilty of a misdemeanor and served only six months in jail. 

The justice department has advised us that criminal misdemeanors under the 
OSH act are rarely prosecuted. 

PAWA changes that: employers — including top executives — can serve up to 10 
years in jail for criminal behavior, which causes the death or serious injury of a 
worker. 

Congress needs to put teeth into these penalties so that employers are held ac- 
countable for their had behavior and no longer view penalties as part of the cost 
of doing business. 
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I look forward to hearing from our witnesses, but before I introduce panel one, 
I recognize ranking member McMorris-Rodgers for her opening statement. 


Mr. Kline. Thank you, Madam Chair. 

Good morning to all present. 

Welcome to our witnesses. 

This morning’s hearing is, in congressional terms, a legislative 
hearing. In other words, it is a direct examination and review of 
a particular piece of legislation — in this case, the Protecting Amer- 
ica’s Workers Act. This bill was introduced in April of last year 
and, since that time, has undergone some fairly substantial revi- 
sions. Through today’s hearing, we will have an opportunity to re- 
view the proposed changes and, I hope, we will have a discussion 
about what other changes may be needed. 

The title of this hearing and the substance of the legislation is 
described as “Modernizing OSHA Penalties.” Certainly, it is worth- 
while to review penalties under the Occupational Safety and 
Health Act, but I would suggest that a discussion of workplace 
safety is incomplete if it only focuses on penalties. 

Witnesses in prior hearings have suggested that the Occupa- 
tional Safety and Health Administration must achieve a balance 
between compliance assistance and enforcements. No one is sug- 
gesting a 50-50 split. But a single-minded focus on punishing indi- 
viduals after accidents occur is simply the wrong direction for fed- 
eral policy. 

More appropriately, the focus of OSHA should be on preventing 
the accidents rather than merely responding to them. A proactive 
safety approach is one that protects employees from hazards and 
prevents accidents from happening. 

The outliers for whom safety is not a concern will find no sym- 
pathy from anybody on this committee. As with all federal policy, 
when it comes to workplace safety, we must guard against unin- 
tended consequences. For instance, one consequence of upending 40 
years of legal precedent may be a dramatic increase in litigation 
over safety and health citations. Litigations helps no one. Employ- 
ers will be forced to spend resources in the courtroom, rather than 
on safety in the work room. 

So I think we should ask: Is there another way — a better way 
that would not increase litigation? It is an issue we ought to ex- 
plore today. 

There are other issues that merit further discussion as well. For 
instance, some have tried to draw parallels between the Mine Act 
and the OSH Act. And while it is true that both laws address work- 
place health, there are important differences between these two 
statutes. 

For example, the discussion draft before us today would require 
hazard abatement similar to the Mine Act; yet, there has been very 
little discussion about the fact that mine inspectors are required to 
have requisite experience before becoming inspectors. OSHA does 
not have an equivalent experience requirement. 

Many of the performance standards in current regulation applied 
highly sophisticated and complex processes. “No inspector training 
or experience” may be an area that needs to be more fully exam- 
ined. 
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I would close with a warning about one final unintended con- 
sequence — the danger that we could harm the very workers we are 
trying to help. Particularly in today’s economic climate, we must 
ensure efforts to enhance workplaces do not lead to job losses. Poli- 
cies that impact our workplaces virtually always carry with them 
a cost, and we must be mindful not to impose any unnecessary or 
unnecessarily costly new requirements. 

Workplace safety is an imperative, and every employer must 
abide by safety and health standards. But Congress should not 
make it more difficult to keep our workplaces safe and efficient by 
inserting unnecessary or overly punitive hurdles. 

Again, I thank the chair for holding this hearing, and our wit- 
nesses for sharing their expertise. And I yield back. 

[The statement of Mr. Kline follows:] 

Prepared Statement of Hon. John Kline, Senior Republiean Member, 
Committee on Edueation and Labor 

Thank you Madam Chair. Good morning and welcome to all the witnesses. 

This morning’s hearing is, in congressional terms, a “legislative hearing” — in 
other words, it’s a direct examination and review of a particular piece of legislation, 
in this case the Protecting America’s Workers Act. This bill was introduced in April 
of last year and, since that time, has undergone some fairly substantial revisions. 
Through today’s hearing, we’ll have an opportunity to review the proposed changes 
and — I hope — we’ll have a discussion about what other changes may be needed. 

The title of this hearing — and the substance of the legislation — is described as 
“modernizing OSHA penalties.” Certainly, it’s worthwhile to review penalties under 
the Occupational Safety and Health Act. But I would suggest that a discussion of 
workplace safety is incomplete if it only focuses on penalties. 

Witnesses in prior hearings have suggested that the Occupational Safety and 
Health Administration must achieve a balance between compliance assistance and 
enforcement. No one is suggesting a 50-50 split, but a single-minded focus on pun- 
ishing individuals after accidents occur is simply the wrong direction for federal pol- 
icy. 

More appropriately, the focus of OSHA should be on preventing the accidents 
rather than merely responding to them. A proactive safety approach is one that pro- 
tects employees from hazards and prevents accidents from happening. The outliers 
for whom safety is not a concern will find no sympathy before this Committee. 

As with all federal policy, when it comes to workplace safety we must guard 
against unintended consequences. For instance, one consequence of upending 40 
years of legal precedent may be a dramatic increase in litigation over safety and 
health citations. Litigation helps no one — employers would be forced to spend re- 
sources in the court room rather than on safety in the work room. So I think we 
should ask: Is there another way, a better way, that would not increase litigation? 
It’s an issue we ought to explore today. 

There are other issues that merit further discussion as well. For instance, some 
have tried to draw parallels between the Mine Act and the OSH Act. And while it’s 
true that both laws address workplace health, there are important differences be- 
tween these two statutes. 

For example, the discussion draft before us today would require hazard abatement 
similar to the Mine Act. Yet there has been very little discussion about the fact that 
mine inspectors are required to have requisite experience before becoming inspec- 
tors. OSHA does not have an equivalent experience requirement. Many of the per- 
formance standards in current regulation apply to highly sophisticated and complex 
processes, so inspector training or experience may be an area that needs to be more 
fully examined. 

I would close with a warning about one final unintended consequence — the danger 
that we could harm the very workers we’re trying to help. Particularly in today’s 
economic climate, we must ensure efforts to enhance workplaces do not lead to job 
losses. Policies that impact our workplaces virtually always carry with them a cost, 
and we must be mindful not to impose any unnecessary or unnecessarily costly new 
requirements. Workplace safety is an imperative, and every employer must abide by 
safety and health standards. But Congress should not make it more difficult to keep 
our workplaces safe and efficient by inserting unnecessary or overly punitive hur- 
dles. 
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Again, I thank the gentle lady for holding this hearing and our witnesses for shar- 
ing their expertise. I yield back. 


Chairwoman WOOLSEY. Thank you, Congressman Kline. 

Without objection, the members will have 14 days to submit ad- 
ditional materials for the hearing record. 

I would like to introduce — we are going to have two panels. And 
I am going to introduce the first panel, and then we will hear from 
then and have our questions. Then we will have panel two. 

I would like to introduce our very distinguished guest on panel 
one this morning. And I would like to welcome all of our witnesses. 
In this order — we will hear from the Honorable David Michaels, 
who is the assistant secretary of the Occupational Safety and 
Health Administration. 

Before coming to OSHA in 2009, David Michaels was professor 
of environmental and occupational health at the George Wash- 
ington University School of Public Health and Health Services. 
From 1998 to 2002, Dr. Michaels served as assistant secretary of 
energy for environmental safety and health. He received a master 
in public health and PhD from Columbia University, and a B.A. 
from City College of New York. 

Following Dr. Michaels, Mr. John Cruden, who has served as the 
deputy assistant attorney general for the environment and natural 
resources division — of what — of the Department of Justice, since 
1995. He is responsible for supervising a wide variety of environ- 
mental litigations, including the Clean Water Act, Clean Air Act, 
and Resource Conservation and Recovery Act. 

Prior to his role as deputy, he served as chief of the division’s en- 
vironmental enforcement section, and as special counsel to the as- 
sistant attorney general for the civil division. John Cruden earned 
his J.D. from the University of Santa Clara, a master’s degree in 
government and foreign affairs at the University of Virginia, and 
a B.S. from the U.S. Military Academy. 

We will begin with you, Mr. Michaels. 

Oh, wait a minute. I am sorry. I have to tell you something that 
I — you all know, so I didn’t — I forgot to do this. You know about 
the lighting system. So when you get started, the lights are green 
and, by the time they turn yellow, you have 1 minute left of your 
5 minutes. We promise not to cut you off. The floor doesn’t open. 
You don’t disappear. But when you see the yellow light — orange 
light — if you could start wrapping up, we would appreciate it. 
Then, we will hear the rest of what you have to say in our ques- 
tions. 

Thank you. 

Now, Mr. Michaels? 

STATEMENT OF DAVID MICHAELS, ASSISTANT SECRETARY, 

OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION, 

U.S. DEPARTMENT OF LABOR 

Mr. Michaels. Chairwoman Woolsey, Ranking Member Kline, 
members of the subcommittee, thank you for the opportunity to 
share the Department of Labor’s views on the Protecting America’s 
Worker Act, particularly the issue of enhanced penalties. 
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I am pleased to return to this committee having served as a Rob- 
ert Wood Johnson health-policy fellow on the committee staff in 
1994. Secretary Hilda Solis’ vision for the Department of Labor is 
“good jobs for everyone.” Good jobs are safe jobs. And the stronger 
OSHA — and stronger OSHA enforcement will save lives. 

In 2001, a tank of sulfuric acid exploded at a Delaware oil refin- 
ery, killing a worker named Jeff Davis. His body literally dissolved 
in the acid. The OSHA penalty was only $175,000; yet, in the same 
incidence, thousands of dead fish and crabs were discovered, allow- 
ing an EPA Clean Water Act citation of $10 million. How can we 
tell Jeff Davis’ wife and his five children that the penalty for kill- 
ing fish and crabs is 50 times higher than the penalty for killing 
their husband and father? 

Most employers want to do the right thing. But many others will 
comply with OSHA rules only if there are strong incentives to do 
so. OSHA’s current penalties are often not large enough to provide 
adequate incentives, and they are very low in comparison with 
those of other public-health agencies. 

Currently, serious violations — those that pose a substantial prob- 
ability of death or serious physical harm — are subject to a max- 
imum civil penalty of only $7,000. Clearly, OSHA can never put a 
price on a worker’s life. It is vital that OSHA be empowered to 
send a strong message, especially when a life is needlessly lost. 

Despite inflation, monetary penalties for OSHA violations have 
been increased only once in 40 years. Unscrupulous employers 
often consider it more cost-effective to pay the minimum OSHA 
penalty than to correct the underlying hazard. OSHA criminal pen- 
alties are also inadequate for deterring the most egregious em- 
ployer wrongdoing. The maximum period of incarceration upon con- 
viction for a knowing violation that costs a workers life is 6 months 
in jail, making these crimes a mere misdemeanor. 

Serious OSHA violations that result in death or serious bodily in- 
jury should be felonies like insider trading, tax crimes or customs 
and anti-trust violations. Employers who refuse to comply with 
safety and health standards — determining, rather, that it is worth 
the financial risk, will think again if there is a chance they will go 
to jail. 

We also recognize that OSHA has a role to play in using our own 
authority to reevaluate penalty levels. OSHA has not adjusted its 
penalty formulas for over the last 2 decades — over the last 2 dec- 
ades; therefore, in addition to our strong support of the necessary 
statutory changes in the — that this legislation would make, we are 
planning to implement long-overdue internal changes in our pen- 
alty policies. However, these steps are no substitute for the mean- 
in^ul and substantial penalty changes including in this — included 
in this legislation. 

Good jobs are also jobs where workers’ voices are part of the con- 
versation about creating safe workplaces. If employees fear they 
will lose their jobs or be otherwise retaliated against for actively 
participating in safety and health activities, they are not likely to 
do so. Achieving the goal of “good jobs for everyone” includes 
strengthening workers’ voices in the workplace. Without robust job 
protections, these voices may be silenced. PAWA strengthens these 
protections. 
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PAWA also includes a number of sections that would expand the 
rights of victims’ families. For the past 15 years, OSHA has in- 
cluded families in the investigation process. This legislation would 
make this policy permanent. No one is affected more than the — 
more by a workplace tragedy than workers and their families. So 
we fully recognize and appreciate their desire to be more involved 
in the remedial process. 

One of the most significant changes to the OSH Act is the provi- 
sion which requires abatement of serious, willful and repeat haz- 
ards during the contest periods. OSHA believes this protection is 
critical. Too often hazards remain uncorrected, and workers remain 
at risk because of a lengthy contest proceeding. 

Madam Chair, I appreciate the thought and effort that has gone 
into PAWA. The administration supports both the goals of PAWA 
and many other specific provisions. We note that several sections 
would present significant budgetary and workload challenges for 
OSHA and OSHA’s support agencies, including the solicitor’s office 
and the review commission. 

I look forward to working with you to ensure that we address 
these issues in the right way. Thank you, again, for the oppor- 
tunity to testify today. I request that my written testimony be en- 
tered into the record, and I am happy to answer your questions. 

[The statement of Mr. Michaels follows:] 

Prepared Statement of Hon. David Miehaels, Assistant Seeretary for 
Occupational Safety and Health, U.S. Department of Labor 

Chair Woolsey, Ranking Member McMorris Rodgers, Members of the Sub- 
committee, thank you for the opportunity today to share the Department of Labor’s 
views on the Protecting America’s Workers Act (PAWA), particularly the issue of en- 
hanced penalties. 

Until 1970 there was no national guarantee that workers throughout America 
would be protected from workplace hazards. In that year the Congress enacted a 
powerful and far-reaching law — the Occupational Safety and Health Act of 1970 
(OSH Act). The results of this law speak for themselves. The annual injury/illness 
rate among American workers has decreased by 65 percent since 1973, and while 
there are many contributing factors, the OSH Act is unquestionably among them. 
Employers, unions, academia, and private safety and health organizations pay a 
great deal more attention to worker protection today than they did prior to enact- 
ment of this landmark legislation. 

But we cannot rest on our laurels. If we are to fulfill the Department’s goal of 
providing good jobs for everyone, we must make even more progress. Good jobs are 
safe jobs, and American workers still face unacceptable hazards. More than 5,000 
workers are killed on the job in America each year, more than 4 million are injured, 
and thousands more will become ill in later years from present occupational expo- 
sures. Moreover, the workplaces of 2010 are not those of 1970: the law must change 
as our workplaces have changed. The vast majority of America’s environmental and 
public health laws have undergone significant transformations since they were en- 
acted in the 1960s and 70s, while the OSH Act has seen only minor amendments. 
As a British statesman once remarked, “The only human institution which rejects 
progress is the cemetery.” 

I therefore appreciate the work of this Subcommittee in proposing legislation that 
would strengthen the law and significantly increase OSHA’s ability to protect Amer- 
ican workers. The Administration strongly supports the goals of the Protecting 
America’s Workers Act (PAWA). Many provisions in the Act would enable OSHA 
more effectively to accomplish its mission to “assure safe and healthful working con- 
ditions for working men and women,” which is also a key component of Secretary 
of Labor Solis’ vision of Good Jobs for Everyone. Jobs cannot be good jobs unless 
they are safe jobs. Stronger OSHA enforcement will save lives. 

Because OSHA can visit only a limited number of workplaces each year we need 
a stronger OSH Act to leverage our resources to encourage compliance by employers. 
We need to make employers who ignore real hazards to their workers’ safety and 
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health think again. We need to bring OSHA into the 21st century. PAWA includes 
critical provisions that deal with significant weaknesses in the current law and 
more adequately ensure the safety and health of America’s workers. Today, my tes- 
timony will focus on the key issue of enhanced penalties for occupational safety and 
health violations, and then turn to some of the bill’s other provisions. 

Safe jobs exist only when employers have adequate incentives to comply with 
OSHA’s requirements. Those incentives are affected, in turn, by both the magnitude 
and the likelihood of penalties. Swift, certain and meaningful penalties provide an 
important incentive to “do the right thing.” However, OSHA’s current penalties are 
not large enough to provide adequate incentives. Currently, serious violations — 
those that pose a substantial probability of death or serious physical harm to work- 
ers — are subject to a maximum civil penalty of only $7,000. Let me emphasize 
that — a violation that causes a “substantial probability of death — or serious physical 
harm” brings a maximum penalty of only $7,000. Willful and repeated violations 
carry a meiximum penalty of only $70,000 and willful violations a minimum of 
$5,000. 

Currently, the average OSHA penalty is only around $1,000. The median initial 
penalty proposed for all investigations in cases where a worker was killed conducted 
in FY 2007 was just $5,900. Clearly, OSHA can never put a price on a worker’s life 
and that is not the purpose of penalties — even in fatality cases. OSHA must, how- 
ever, be empowered to send a stronger message in cases where a life is needlessly 
lost than the message that a $5,900 penalty sends. We must not forget that a 
stronger message means stronger deterrence — and can therefore save lives. 

In 2008, testimony before a Senate committee revealed numerous examples of 
small fines in very serious cases. In New Jersey an immigrant worker was killed 
in a fall. The original penalty against his employer for failing to provide fall protec- 
tion was $2,000 which was later reduced to $1,400. In Michigan in 2006 the initial 
penalty against an energy cooperative was just $4,200 when an employee died after 
a backhoe hit a gas line that exploded. The employer had violated standards for ex- 
cavation and safety programs. 

Monetary penalties for violations of the OSH Act have been increased only once 
in 40 years despite inflation during that period. Unscrupulous employers often con- 
sider it more cost effective to pay the minimal OSHA penalty and continue to oper- 
ate an unsafe workplace than to correct the underlying health and safety problem. 
The current penalties do not provide an adequate deterrent. This is apparent when 
compared to penalties that other agencies are allowed to assess. 

For example, the Department of Agriculture is authorized to impose a fine of up 
to $130,000 on milk processors for willful violations of the Fluid Milk Promotion Act, 
which include refusal to pay fees and assessments to help advertise and research 
fluid milk products. The Federal Communications Commission can fine a TV or 
radio station up to $325,000 for indecent content. The Environmental Protection 
Agency can impose a penalty of $270,000 for violations of the Clean Air Act and 
a penalty of $1 million for attempting to tamper with a public water system. Yet, 
the maximum civil penalty OSHA may impose when a hard-working man or woman 
is killed on the job — even when the death is caused by a willful violation of an 
OSHA requirement — is $70,000. 

In 2001 a tank full of sulphuric acid exploded at a Motiva refinery. A worker was 
killed and his body literally dissolved. The OSHA penalty was only $175,000. Yet, 
in the same incident, thousands of dead fish and crabs were discovered, allowing 
an EPA Clean Water Act violation amounting to $10 million — 50 times higher. 

PAWA makes much needed increases in both civil and criminal penalties for every 
type of violation of the OSH Act and would increase penalties for willful or repeat 
violations that involve a fatality to as much as $250,000. These increases are not 
inappropriately large. In fact, for most violations, they raise penalties only to the 
level where they will have the same value, accounting for inflation, as they had in 
1990. 

In order to ensure that the effect of the newly increased penalties do not degrade 
in the same way, PAWA also provides for inflation adjustments for civil penalties 
based on increases or decreases in the Consumer Price Index (CPI). Unlike most 
other Federal enforcement agencies, the OSH Act has been exempt from the Federal 
Civil Penalties Inflation Adjustment Act, so there have not even been increases in 
OSHA penalties for inflation, which has reduced the real dollar value of OSHA pen- 
alties by about 39%. PAWA’s penalty increases are necessary to create at least the 
same deterrent that Congress originally intended when it passed the OSH Act al- 
most 40 years ago. Simply put, OSHA penalties must be increased to provide a real 
disincentive for employers not to accept injuries and worker deaths as a cost of 
doing business. 
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We also recognize that OSHA has a role to play in using our own authority to 
establish penalty levels. OSHA has not adjusted its own penalty formulas over the 
last two decades. Therefore, in addition to our strong support of the necessary statu- 
tory changes that PAWA would make to OSHA’s penalty structure, we are planning 
to implement long-overdue internal changes in our penalty proposal policies. These 
changes will be well-advertised so that all employers are aware of the new policies. 
However, OSHA believes any administrative changes we are able to make would 
still be inadequate to compel many employers to abate serious hazards. These steps 
are an effort to do the best with the outdated, antiquated tools we have. But we 
can only do so much within the constraints of the current OSH Act. This adminis- 
trative effort is no substitute for the meaningful and substantial penalty changes 
included in PAWA. 

Criminal penalties in the OSH Act are also inadequate for deterring the most 
egregious employer wrongdoing. Under the OSH Act, criminal penalties are limited 
to those cases where a willful violation of an OSHA standard results in the death 
of a worker and to cases of false statements or misrepresentations. The maximum 
period of incarceration upon conviction for a violation that costs a worker’s life is 
six months in jail, making these crimes a misdemeanor. 

The criminal penalty provisions of the OSH Act have never been updated since 
the law was enacted in 1970 and are weaker than virtually every other safety and 
health and environmental law. Most of these other Federal laws have been strength- 
ened over the years to provide for much tougher criminal penalties. The Clean Air 
Act, the Clean Water Act, and the Resource Conservation and Recovery Act all pro- 
vide for criminal prosecution for knowing violations of the law, and for knowing 
endangerment that places a person in imminent danger of death or serious bodily 
harm, with penalties of up to 15 years in jail. There is no prerequisite in these laws 
for a death or serious injury to occur. Other federal laws provide for a 20 year max- 
imum jail sentence for dealing with counterfeit obligations or money, or mail fraud; 
and for a life sentence for operating certain types of criminal financial enterprises. 

Simply put, serious violations of the OSH Act that result in death or serious bod- 
ily injury should be felonies like insider trading, tax crimes, customs violations and 
anti-trust violations. 

Nothing focuses attention like the possibility of going to jail. Unscrupulous em- 
ployers who refuse to comply with safety and health standards as an economic cal- 
culus will think again if there is a chance that they will go to jail for ignoring their 
responsibilities to their workers. 

PAWA would amend the OSH Act to change the burden of proof from “willfully” 
to “knowingly.” Specifically, Section 311 states that any employer who “knowingly” 
violates any standard, rule, or order and that violation results in the death of an 
employee is subject to a fine and not more than 10 years in prison. Most federal 
environmental crimes and most federal regulatory crime use “knowingly,” rather 
than “willfully.” This would ease the burden of proof currently required for a crimi- 
nal violation under the OSH Act because it is easier to prove a knowing violation 
than to establish willfulness under current cases. 

In addition, potential criminal liability is expanded to any responsible corporate 
officer or director, which addresses Federal court rulings that limited liability for 
OSHA violations to corporations and high-level corporate officials. This section is 
aimed at the small minority of corporate officials who have behaved irresponsibly, 
resulting in the death or maiming of their employees. OSHA currently has no pen- 
alties adequate to deter such conduct. The possibility of incarceration is a powerful 
deterrent. Twenty years ago the Inspector General of DOL noted that: 

There is a visible odium that accrues to being indicted, convicted and jailed. I sub- 
mit that it is the specter of precisely this kind of disgrace which will add to the 
credible deterrent at the Department of Labor. 

Because OSHA’s criminal penalties are considered misdemeanors Federal prosecu- 
tors often regard these cases as a poor use of scarce time and resources. Since pas- 
sage of the OSH Act in 1970 fewer than 100 cases have been prosecuted while more 
than 300,000 workers have died from on-the-job injuries. 

In the 1980s, the State of Texas and Los Angeles County demonstrated that ag- 
gressive criminal law enforcement procedures improved occupational safety and 
health. In Texas, the number of trenching fatalities dropped dramatically when one 
county adopted a well-publicized criminal prosecution effort. In addition, OSHA con- 
tinues to work with New York State’s prosecutors on similar prosecutions, even as 
recently as the Deutsche Bank case. The Subcommittee has wisely included a provi- 
sion stating that nothing in PAWA shall preclude a state or local law enforcement 
agency from conducting criminal prosecutions in accordance with its own laws. 

In addition to making much needed changes to the OSH Act’s penalty provisions, 
PAWA would cover all public employees. There are more than 10 million Federal, 
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State and local government employees who do not receive the full range of protec- 
tions from the OSH Act. According to 2008 BLS data, the total recordable case in- 
jury and illness incidence rate for state government employees was 21% higher than 
the private sector rate. The rate for local government employees was 79% higher. 
Clearly, some public sector jobs are extremely dangerous. Public employees deserve 
to be safe on the job, just as private-sector employees do. 

Twenty-six states and one territory now provide federally approved OSHA cov- 
erage to their public employees. Nonetheless, in 2008 there were more than 277,000 
injuries and illnesses with days away from work among state and local govern- 
mental employees. 

I applaud the Subcommittee for addressing these issues. Realizing the fiscal dif- 
ficulties that many states now face we would like to have further discussions with 
the committee about this section. 

Good jobs are also jobs where workers’ voices are part of the conversation about 
creating safe workplaces. The OSH Act was one of the first safety and health laws 
to contain a provision for protecting whistleblowers — section 11(c). This provision 
protects employees from discrimination and retaliation when they report safety and 
health hazards or exercise other rights under the OSH Act. This protection is funda- 
mental to OSHA’s capability for safeguarding the workforce. The creators of the 
OSH Act knew that OSHA would not be able to be at every workplace at all times, 
so the Act was constructed to encourage worker participation and rely heavily on 
workers to act as OSHA’s “eyes and ears” in identifying hazards at their workplaces. 
If employees fear that they will lose their jobs or be otherwise retaliated against 
for actively participating in safety and health activities, they are not likely to do 
so. Achieving the goal of Good Jobs for Everyone includes strengthening workers’ 
voices in their workplaces. Without robust job protections, these voices may be si- 
lenced. 

In the 40 years since the OSH Act became law Congress has enacted increasingly 
expansive whistleblower protections, leaving section 11(c) in significant ways the 
least protective of the 17 whistleblower statutes administered by OSHA. There has 
been bi-partisan consensus for the past twenty-five years on the need for uniform 
whistleblower protections for workers in every industry. This Administration sup- 
ports uniformity as well. 

Notable weaknesses in section 11(c) include: inadequate time for employees to file 
complaints, lack of a statutory right of appeal; lack of a private right of action; and 
OSHA’s lack of authority to issue findings and preliminary orders, so that a com- 
plainant’s only chance to prevail is through the Federal Government filing an action 
in U.S. District Court. PAWA would strengthen section 11(c) by including the full 
range of procedures and remedies available under the more modern statutes and by 
codifying certain provisions, such as exemplary damages and the right to refuse to 
work, which have been available but not expressly authorized by current statute. 
There is no reason that workers speaking up about threats to their safety and 
health should enjoy less protection than workers speaking up about securities fraud 
or transportation hazards. 

PAWA strengthens these protections. It makes explicit that a worker may not be 
retaliated against for reporting injuries, illnesses or unsafe conditions to employers 
or to a safety and health committee, or for refusing to perform a task that the work- 
er reasonably believes could result in serious injury or illness. These protections are 
already implicit in the OSH Act, but PAWA would leave no doubt in employers’ or 
employees’ minds about these rights. 

PAWA is an improvement on OSHA’s current law in significant ways. It protects 
employees who refuse work because they fear harm to other workers. It eliminates 
the requirements that no reasonable alternative to a work refusal exist, and that 
there be no time to contact OSHA. It requires only that a reasonable person faced 
with the same circumstances would conclude that performing such duties would re- 
sult in serious injury or illness to him or herself, or other workers, and when prac- 
tical, the employee has tried to obtain a remedy from the employer. 

Additionally, PAWA would increase the existing 30-day deadline for filing an 11(c) 
complaint would to 180 days, bringing 11(c) more in line with some of the other 
whistleblower statutes enforced by OSHA. Over the years many complainants who 
might otherwise have had a strong case of retaliation have been denied protection 
simply because they did not file within the 30-day deadline. Increasing the filing 
deadline to 180 days would greatly increase the protections afforded by section 11(c). 

PAWA’s adoption of the “contributing factor” test for determining when illegal re- 
taliation has occurred would be a significant improvement in 11(c). It would make 
11(c) consistent with other whistleblower statutes that have also adopted the “con- 
tributing factor” scheme. This would enhance the protections afforded to America’s 
workers and improve workplace safety and health. 
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The private right to enforce an order is another key element of whistleblower pro- 
tections and has been included in most other whistleblower statutes enforced by 
OSHA. It is critically important that if an employer fails to comply with an order 
providing relief, either DOL or the complainant be able to file a civil action for en- 
forcement in a U.S. District Court. 

PAWA also allows complainants or employers to move their case to the next stage 
in the administrative or judicial process if the reviewing entities do not make 
prompt decisions or rulings. For example, PAWA would allow complainants to “kick 
out” to a District court if the Secretary has not issued a final order within the pre- 
scribed number of days from the case filing, or “kick out” from an OSHA investiga- 
tion to a hearing before an Administrative Law Judge (ALJ) if OSHA has not issued 
a decision within 120 days of the filing of the complaint. 

The provision allowing employees in states administering OSHA-approved plans 
to choose between Federal and State whistleblower investigations would likely re- 
sult in a significant increase in the number of Federal complaints. All 22 states that 
administer private sector plans currently provide protections at least as effective as 
Federal OSHA’s, as they are required to do under statute. We have reservations 
about this provision, because we are not sure this provision would add much protec- 
tion for workers in those states, and it would be a significant drain on OSHA re- 
sources and those of the Solicitor of Labor. 

These legislative changes in the whistleblower provisions are a long-overdue re- 
sponse to deficiencies that have become apparent over the past four decades. 

The proposed legislation would prohibit employers from discouraging the report- 
ing of work-related injuries and illnesses by employees. OSHA is strongly committed 
to accurate reporting of both injuries and illnesses. It shares the concern about 
under-reporting expressed by the Government Accountability Office and several aca- 
demic studies. Only if we have confidence in the quality of the data that we collect 
on workers’ injuries and illness can we have confidence in our understanding of the 
scope of the dangers facing American workers and our targeted efforts to reduce 
those dangers. The agency believes that the most likely workplaces where under- 
reporting occurs are those with low injury/illness rates operating in historically 
high-rate industries. We have initiated a National Emphasis Program to target 
these workplaces and check their records. PAWA’s recordkeeping provisions would 
greatly enhance the effectiveness of our NEP. 

PAWA includes a number of sections that would expand the rights of workers and 
victims’ families. For the past 15 years OSHA has informed victims and their fami- 
lies about our citation procedures and about settlements, and talked to families dur- 
ing the investigation process. PAWA would ensure this policy is strengthened and 
made permanent, as well as increase the ability of victims and family members to 
more actively participate in the process. 

It would place into law, for the first time, the right of a victim (injured employee 
or family member) to meet with OSHA, to receive copies of the citation at no cost, 
to be informed of any notice of contest and to make a statement before an agree- 
ment is made to withdraw or modify a citation. No one is affected more by a work- 
place tragedy than workers and their families, so we fully recognize and appreciate 
their desire to be more involved in the remedial process. However, we do believe 
that clarification is needed of the provisions allowing victims or their representa- 
tives to meet in person with OSHA before the agency decides whether to issue a 
citation, or to appear before parties conducting settlement negotiations. This could 
be logistically difficult for victims and OSHA’s regional and area offices, resulting 
in delays in the negotiations and ultimate citation, which hurt the victim in the long 
run. 

The rights of workers who wish to contest OSHA citations are expanded under 
PAWA. For the first time employees would be able to contest citations and modifica- 
tions regarding the characterization of the violation (i.e., serious, willful, or re- 
peated) as well as the adequacy of the penalty. This would result in providing em- 
ployees more of a voice in the enforcement process and would provide a right for 
employees equal to the contest rights of employers. 

One of the most significant changes to the OSH Act is the provision which re- 
quires abatement of serious, willful, and repeat hazards during the contest period. 
PAWA would enable OSHA to issue failure to abate notices to a workplace with a 
citation under contest. This provision would strengthen the right of workers to be 
protected from the most egregious workplace hazards. 

OSHA believes this protection is critical. Too often hazards remain uncorrected 
because of lengthy contest proceedings — periods that can last a decade or more. A 
recent OSHA analysis found that between FY 1999 and FY 2009, there were 33 con- 
tested cases that had a subsequent fatality at the same site prior to the issuance 
of a final order. For instance, in 2009 OSHA cited a Connecticut company, T Keefe 
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and Sons, after an employee fell to his death through an improperly guarded floor 
hole while working at a casino in Uncasville, Connecticut. The company contested 
the citation. Several months later another employee of that company fell through 
a similarly improperly guarded hole, and received permanent disabling injuries. 

Obtaining speedy abatement is one reason why OSHA settles cases. But we must 
ensure that neither contests nor lengthy settlement negotiations leave workers ex- 
posed to the hazards found during the initial inspection. The only situation worse 
than a worker being injured or killed on the job by a senseless and preventable haz- 
ard is having a second worker felled by the same hazard. 

This is not the first time that this issue has been before Congress. During hear- 
ings on comprehensive OSHA reform in the 102nd and 103rd Congresses, numerous 
examples were presented of employees being hurt or killed while an inspection was 
under contest. While those opposing this provision argued that employers would 
needlessly spend large sums on abatement for a citation that is later overturned, 
business representatives testified that even when there is a contest most employers 
abate hazards during the review process. 

GAO also has recommended that Congress require protection of workers during 
contests based on experience with the Federal Mine Safety and Health Act, which 
does not automatically stay abatement during litigation. Similarly, various environ- 
mental statutes also require that violations be corrected when they are identified. 
In weighing the balance between employee protection and employer contest rights, 
employee safety should take precedence. PAWA respects the rights of employers by 
allowing an appeal to OSHRC regarding the requirement to abate during contest. 

Under PAWA, for the first time, OSHA would be required by law to investigate 
all incidents resulting in death or the hospitalization of two or more employees. 
OSHA’s current enforcement policy is to investigate all fatalities and incidents re- 
sulting in the hospitalization of three or more workers. It should be noted, however, 
that “investigate” does not necessarily mean inspect, giving the agency discretion in 
using its enforcement resources most effectively. 

The provision requiring employers to take appropriate measures to prevent de- 
struction or alteration of evidence in regard to such incidents would support OSHA’s 
compliance staff efforts in the conduct of investigations. 

The use of unclassified citations is prohibited by the bill. The agency has substan- 
tially reduced the use of these citations (in FY 09 OSHA issued 10 unclassified cita- 
tions compared with 26 in FY 07). OSHA recognizes that unclassified citations may 
reduce the deterrent effect of its enforcement activities by removing the stigma of 
willful violations and undermining the potential for criminal prosecution. Neverthe- 
less, the ability to use unclassified citations does increase our flexibility in certain 
rare situations, for example, in some cases where we may have trouble sustaining 
a willful citation in court, changing the willful citation to unclassified allows us to 
maintain the penalty. We hope to discuss this provision further with the committee. 

Madame Chair, I appreciate the thought and effort that has gone into the develop- 
ment of PAWA. I am reminded of the importance of your work by the compelling 
statement made by Becky Foster, the mother of a 19 year-old who was killed while 
working as a chipper attendant in the wood processing industry: 

These penalties will not give companies any incentive to create a safe workplace. 
It just seems so unfair to watch the news and see a story about a CEO or someone 
in a large company that does not follow some type of regulation regarding the books. 
They get fines of hundreds of thousands of dollars and have to fight in court to stay 
out of jail. What kind of system penalizes a company more for monetary issues than 
it does for taking the lives of hard working people? These fathers, sons, brothers, 
and uncles can never be replaced. Our lives have been changed forever. 

A fresh look at the OSH Act and its relevance for the 21st century is indeed over- 
due. The Administration supports both the goals of PAWA and many other specific 
provisions. We note that several sections of this Act would present significant budg- 
etary and workload challenges for OSHA and OSHA’s support agencies at the De- 
partment of Labor, including the Solicitors’ office, as well as the Review Commis- 
sion, which we will need to analyze fully. I look forward to working with you as this 
bill advances through the legislative process to perfect it and ensure that we ad- 
dress the crucial issues in precisely the right way. 

Thanks again for the opportunity to testify today. I am happy to answer your 
questions. 


Chairwoman WOOLSEY. Thank you. 
Mr. Cruden? 
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STATEMENT OF JOHN CRUDEN, ACTING DEPUTY ATTORNEY 

GENERAL, ENVIRONMENT AND NATURAL RESOURCES DIVI- 
SION, U.S. DEPARTMENT OF JUSTICE 

Mr. Cruden. Thank you to the members of the subcommittee for 
holding this meeting. And thank you for inviting me to testify. I 
would also ask that my prepared testimony be made a part of the 
record. And I am going to summarize it. But I am focusing on what 
the Department of Justice does, which is criminal prosecution. 

Chairwoman WOOLSEY. Without exception. 

Mr. Cruden. And I am going to highlight three parts of that tes- 
timony. 

First, I want to summarize our Worker Endangerment Initiative. 
I want to talk briefly about two cases which illustrate the disparity 
between the current penalties available under the OSH Act, and 
other statutes — and then highlight three specific areas which I 
think can be improved. 

In 2005, the environmental crimes section launched its Worker 
Endangerment Initiative to highlight the fact that we were finding 
that companies that were not taking care of the environment were 
also not taking care of their workers, often resulting in death or 
serious bodily injury. This initiative requires a coordinated effort 
with the Environmental Protection Agency, OSHA, and the Depart- 
ment of Justice. 

I am very proud to tell you right now our environmental crimes 
prosecutors have trained over 2,000 OSHA investigators, EPA in- 
vestigators, Department of Labor solicitors, and assisting U.S. at- 
torneys in how to find this type of crime. This collaboration, now, 
has resulted in some of the cases that I have laid out for you in 
my prepared testimony. But I want to highlight just two of those, 
because it makes the point that I will try to make later in my testi- 
mony. 

The first is the case of United States v. Allen Elias. Allen Elias 
was the owner of a fertilizer company in Idaho. And he ordered 
sludge workers into a tank to remove cyanide-laced sludge without 
telling them what was inside the tank or providing any protection 
for them. When one of the workers collapsed in the tank and was 
taken to the hospital, Elias lied about what had happened. And the 
20-year-old employee suffered permanent brain damage. But Elias 
could not have been prosecuted under the current OSHA statute 
because the worker did not die. Instead, he was prosecuted under 
one of the environmental hazardous waste statute and received 17 
years in prison. 

The second example involves United States v. Atlantic States 
Iron Pipe Company, which is a New Jersey division of the McWane 
Company. In that case, we argued to the jury that the company 
had systematically violated the Clean Water Act and the Clean Air 
Act for years by discharging pollutants into the Delaware River; 
carbon monoxide and other pollutants into the air. 

The company also ignored worker-safety laws and people were 
injured. Ultimately, the jury convicted Atlantic States and four of 
its managers for violations of the environmental statutes, making 
false statements, obstructing justice and defrauding in a conspiracy 
both OSHA and the EPA. Just last year, the court sentenced the 
managers to, collectively, over 12 years of prison. 
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With me today, just behind me, are two of our lead prosecutors 
who prosecuted that case — Deborah Harris and Andrew Goldsmith. 
It took 8 months. And they are also the individuals who have been 
leading our Worker Endangerment Initiative. And I am very proud 
of those two prosecutors. 

But while our prosecutors have successfully done Elias and At- 
lantic States, that was really more of the result of the environ- 
mental statutes and what we call “Title 18 Crimes.” Those are the 
crimes that apply to everywhere — lying, cheating and stealing. But 
they point out the disparity in three areas between the OSHA stat- 
ute and those others that I have enumerated. 

First of all, as already been spoken to, the current statute is a 
misdemeanor limited to 6 months. And, by the way, you could get 
12 months if you kill two people, if there are successive prosecu- 
tions. But that is the only way, as opposed to our normal felony 
statutes, which have up to 15 years in prison. 

Second, there has to be a death in order to prosecute, which is 
totally different than other crimes. For instance, our environmental 
crimes may be based on a risk of death or serious bodily injury, or 
a knowing endangerment to human health and the environment. 

Third, unlike most federal crimes, OSHA requires a willful action 
by a defendant. Court cases describe that as a “bad purpose” — 
again, significantly different to, then, the normal environmental 
standard of knowing actions. 

Effective criminal prosecution requires statutes that appro- 
priately punish, they deter other conduct, and they level the eco- 
nomic playing field. Measured against that standard, the current 
OSHA criminal provisions are inadequate. 

I look forward to any questions that you might have regarding 
our experiences in these prosecutions. Thank you. 

[The statement of Mr. Cruden follows:] 

Prepared Statement of Hon. John C. Cruden, Deputy Assistant Attorney 

General, Environment and Natural Resources Division, U.S. Department 

of Justice 

Thank you, Chairwoman Woolsey, Congresswoman McMorris Rodgers, and Mem- 
bers of the Committee, for holding this hearing today and inviting me to testify. I 
am pleased to be testifying with David Michaels, Assistant Secretary of Labor for 
Occupational Safety and Health. 

My name is John C. Cruden. I am a Deputy Assistant Attorney General (DAAG) 
in the Environment and Natural Resources Division (ENRD) of the United States 
Department of Justice. I have served in that position since 1995. The Division’s mis- 
sion is to enforce civil and criminal environmental laws to protect the health of our 
citizens and our environment, and to defend suits challenging environmental and 
conservation laws. We represent the United States in matters involving the Nation’s 
natural resources and public lands, wildlife protection, Indian rights and claims, 
and the acquisition of federal property. 

One of my responsibilities as DAAG is to supervise our Environmental Crimes 
Section (ECS). ECS attorneys prosecute criminal violations of the country’s environ- 
mental and wildlife Conservation and Recovery Act (RCRA). ECS attorneys usually 
work in tandem with Assistant U.S. Attorneys on environmental crimes cases in 
nearly every federal judicial district in the nation. ECS also conducts extensive 
training on environmental crimes and serves as a nationwide clearinghouse for envi- 
ronmental crimes information. 

ECS works closely with criminal investigators from many other federal govern- 
ment agencies on cases involving vessel pollution, violations of federal wildlife laws 
and smuggling, and interdiction. Specifically, ECS often works on its cases with the 
Environmental Protection Agency (EPA), the Fish and Wildlife Service (FWS), the 
Coast Guard, the National Oceanic and Atmospheric Administration (NOAA), and 
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the Occupational Safety and Health Administration (OSHA). ECS also initiates and 
participates in a number of environmental criminal enforcement task forces among 
federal, state and local agencies. 

My testimony today will describe our experience in prosecuting companies and 
their officials for illegal conduct which either resulted in a worker death or injury 
or knowingly put workers at risk of death or injury. According to the most recent 
statistics from the Bureau of Labor Statistics, an average of sixteen workers dies 
every day at job sites in the United States from workplace injuries. Every year, over 
four million workers suffer a recordable illness or injury at work. ECS launched its 
Worker Endangerment Initiative (the ‘Initiative’) in 2005 to highlight that environ- 
mental crimes frequently put our country’s workers at risk of death or serious bodily 
injury while they are on the job. The Initiative’s driving goal is to prosecute compa- 
nies and company officials who systematically violate both federal environmental 
laws and worker safety laws. Since its advent, the Initiative has produced a number 
of significant While ECS has successfully prosecuted environmental crimes in which 
workers were injured or killed, that success is based more on the availability of 
strong enforcement provisions and deterrent value of federal environmental stat- 
utes, as well as provisions of Title 18 of the United States Code, rather than the 
criminal provisions of the Occupational Safety and Health Act (“OSH Act”) of 1970 
(29 U.S.C. § 666). As set forth more fully in my testimony, the disparities between 
the OSH Act and environmental and Title 18 penalties is clear. For these reasons, 
the Department of Justice supports the strengthening of the OSH Act’s criminal 
penalties to make those penalties more consistent with other criminal statutes and 
further the goal of improving worker safety. 

Overview of the Worker Endangerment Initiative 

The Initiative is a coordinated effort between EPA, DOJ and OSHA to prosecute 
employers who commit environmental crimes that endanger employees. The Initia- 
tive has two core principles: (1) environmental crime can lead to worker injuries and 
death; and (2) employers who do not comply with environmental laws may also be 
ignoring or avoiding worker safety laws. The Initiative involves not only investiga- 
tions and prosecutions of these cases, but also inter-agency training and docket re- 
view. 

One key component of the Initiative is to develop additional resources to identify 
and investigate environmental crimes by offenders whose conduct results in worker 
injuries or death. ECS attorneys travel throughout the country to provide govern- 
ment officials with criminal investigative and environmental training to identify in- 
dications of serious environmental crimes. ECS attorneys train OSHA compliance 
officers and senior managers. Department of Labor prosecutors have trained nearly 
two thousand government officials. 

Another component of the initiative involves a docket review. Docket review con- 
sists of federal prosecutors, EPA agents and OSHA compliance officers collectively 
discussing information about companies identified by OSHA as potential violators 
of environmental and worker safety laws. Government officials review information 
about companies to determine whether any of them merit further investigation and/ 
or prosecution. 

Criminal Provisions of Major Environmental Protection Statutes 

Most of the worker safety cases brought by ECS charge violations of the environ- 
mental protection laws and the general criminal provisions of Title 18 statutes. Be- 
fore addressing the details of our cases, however, it is helpful to provide some back- 
ground regarding the criminal provisions, including the mental state standards and 
available penalties, of the major environmental protection statutes and other crimi- 
nal statutes we use in our cases. 

A. The Resource Conservation and Recovery Act 

The Resource Conservation and Recovery Act (‘RCRA’), 42 U.S.C. §§ 6901-6992, 
regulates hazardous waste ‘cradle to grave,’ that is, from its creation through its dis- 
posal. RCRA makes it illegal to store, treat or dispose of hazardous waste without 
a permit. 42 U.S.C. § 6928(d). RCRA also regulates the transportation of hazardous 
waste, establishing stringent requirements for documenting and labeling hazardous 
waste shipments. 

Many of our RCRA cases involve the illegal dumping of hazardous waste. For ex- 
ample, in U.S. V. Marchbanks, Case No. 2:07-CR-00099 (N.D. Miss.), Randy 
Marchbanks and two of his employees were convicted in 2008 of RCRA violations 
for dumping hazardous paint and unpermitted sites in northern Mississippi. RCRA 
also includes a ‘knowing endangerment’ felony provision which provides for a term 
of imprisonment of up to 15 years and/or a fine of up to $250,000 (for individuals) 
or $1,000,000 (for organizations). 42 U.S.C. § 6928(e) and (D. The provision applies 
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when a defendant’s mishandling of hazardous waste creates a serious risk to the 
health of others. 42 § 6928(e). Specifically, a defendant must knowingly transport, 
treat, store, dispose of, or export hazardous waste (the predicate offense), and at the 
time of the offense know that his or her conduct places another person in imminent 
danger of death or serious bodily injury. 42 § 6928(e) and (f). 

B. The Clean 'Water Act 

The Clean Water Act (‘CWA’), 33 U.S.C. §§ 1251-1387, makes it illegal to dis- 
charge any pollutant into a water of the United States from a point source without 
a permit, or to violate the terms of a permit that contains limits on discharges. 
CWA violations typically involve polluters that dump secretly (i.e., without a per- 
mit). An example of a defendant convicted and sentenced based on a CWA violation 
is Gordon Tollison who was sentenced to a year and a day in prison for intentionally 
discharging untreated and under-treated sewage into state waterways despite nu- 
merous administrative orders and repeated admonitions. United States v. Gordon 
Tollison, Case No. 3:04-CR-00158 (N.D.Miss.). Those who violate the criminal provi- 
sions of the CWA often face prison sentences. 

In addition to felony charges for knowing violations, the statute contains a ‘know- 
ing endangerment’ provision for defendants whose violations under the Act create 
a serious risk of endangerment is up to fifteen years in prison and a fine of up to 
$250,000, or both. Id. The CWA incorporates a responsible corporate officer doctrine 
which makes company managers criminally liable for illegal conduct they knew 
about and could have prevented, but failed to prevent. See 33 U.S.C. § 1319(c)(3) 
&( 6 ). 

C. The Clean Air Act 

The criminal provisions of the Clean Air Act (‘CAA’), 42 U.S.C. §§ 7401-7671, 
make it illegal to emit air pollutants in excess of permit limitations or without a 
permit. CAA regulations also govern the removal and handling of asbestos, an air 
pollutant which can cause fatal lung disease. ECS attorneys prosecute property 
owners and their contractors who operate illegally, often putting our workers and 
communities at risk. For example, in 2007 Branko Lazic was convicted of violating 
the CAA by improperly removing asbestos from an elementary school in Ambler, 
Pennsylvania. United States v. Branko Lazic, Case No. 2:07-C)R-00324, (E.D.Pa.). 
Also, in United States v. Construction Personnel, Inc., Case Nos. l:00-CR-529, 1:00- 
CR-i43, l:00-CR-405 (D. Colo.), the president, vice president, project manager and 
secretary of the company were convicted of several Title 18 offenses arising out of 
their use of unauthorized, untrained and unprotected aliens in asbestos abatements. 
The defendants induced unauthorized aliens to enter and remain in the United 
States to perform illegal abatements. These aliens were not properly trained or cer- 
tified to perform the work. As part of its sentence, the corporation set up a fund 
in excess of $325,000 for use by the Department of Health and Human Services to 
track and treat employees exposed to asbestos. The individuals received sentences 
of up to 15 months’ incarceration and up to $7,500 in fines each. 42 U.S.C. § 
7413(c)(5). The CAA also creates a misdemeanor for negligent endangerment. Id. § 
7413(c)(4). The CAA holds corporate officials criminally liable if they had actual 
knowledge of the endangerment or if the defendant took affirmative steps to be 
shielded from relevant information. Id. § 7413(c)(5)(B). 

D. Other Relevant Statutes 

ECS’s authority is not limited to prosecution of crimes committed under federal 
environmental statutes. ECS attorneys also make extensive use of the general crimi- 
nal provisions set out in Title 18 of the United States Code B those that prohibit 
the more conventional crimes of lying, cheating, and stealing. The Title 18 provi- 
sions utilized by ECS involve crimes such as making false statements, obstruction 
of justice, and conspiracy to defraud the United States by impeding the effective im- 
plementation of government regulatory programs. 

See 18 U.S.C. § 371 (conspiracy to defraud); 18 U.S.C. § 1001 (false statements); 
and 18 U.S.C. §§ 1505, 1512 and 1519 (obstruction of justice). 

ECS also has brought cases under the OSH Act’s criminal provisions (29 U.S.C. 
§ 666(e)). As discussed in more detail later in my testimony, the penalties under 
that statute are significantly different than the other statutes in that they provide 
only up to 6 months maximum imprisonment for a criminal violation and require 
a worker death. Serious worker injury is not sufficient conduct to result in even a 
misdemeanor violation. 

ENRD’s Prosecution Experience Involving 'Worker Endangerment 

Under the current criminal provisions of the OSH Act, ECS attorneys prosecuting 
worker safety incidents also examine post-injury or post-death acts of concealment 



19 


or deception through the potential punishment for either the environmental or Title 
18 crimes significantly exceeds the maximum penalty under the current OSH Act. 

A. Pre-Initiative Cases 

Prior to the Initiative, ECS often litigated environmental crimes which directly 
led to worker injuries or death. We found, however, that even in environmental 
cases that raise severe worker safety issues, there was a substantial disparity be- 
tween the remedies available to us under our environmental laws and those avail- 
able to OSHA. One of the most notable examples of the disparity between the crimi- 
nal provisions of the OSH Act and the environmental laws was in the case of United 
States V. Allen Elias (1999), in the District of Idaho. The case garnered national at- 
tention and led to, at the time, the longest sentence in an environmental crimes 
case. Allen Elias, the owner of a fertilizer company, ordered employees to remove 
cyanide-laced sludge from the interior of a 26,000 gallon railroad car. He did so 
without telling the employees what was inside the tank, and without providing the 
personal protective equipment they requested. When one of the workers collapsed 
in the tank and was taken to the hospital, Elias lied about the contents of the tank 
to rescue workers at the scene and to the treating physician. Elias’s criminal con- 
duct caused that twenty-year-old employee to suffer permanent brain damage. De- 
spite the egregiousness of his conduct, however, Elias could not be prosecuted under 
the criminal provisions of the OSH Act for worker injuries, no matter how severe, 
because the OSH Act provides criminal penalties only for cases of death, and even 
then provides no more than six months of incarceration. In contrast, upon conviction 
for violations under RCRA’s knowing endangerment and hazardous waste storage 
and disposal provisions, as well as making false $6 million in restitution and clean 
up costs. 

Another notable case is United States, v. Hansen (1999), in the Southern District 
of Georgia, in which the defendants were the CEO, vice president and plant man- 
ager of Hansen, a chemical company that manufactured bleach, soda, gas, and acid. 
In Hansen, the defendants were charged and convicted under the CWA for know- 
ingly endangering employees who often stood knee-deep in contaminated waste- 
water while working in the plant. Again, the OSH Act’s criminal provision provided 
no recourse because, fortunately, no employees were killed. Upon conviction under 
the CWA, the three defendants were sentenced to 108-month, 46-month, and 78- 
month prison terms. 

B. The OSH Act 

While ECS has had success in prosecuting environmental crimes which led to 
worker death or injuries, those cases were brought under environmental statutes 
and Title 18 rather than the OSH Act’s criminal provisions. The primary criminal 
provision of the OSH Act provides a misdemeanor: 

Any employer who willfully violates any standard, rule, or order promulgated pur- 
suant to section 655 of this title, or of any regulations prescribed pursuant to this 
chapter, and that violation caused death to any employee, shall, upon conviction, be 
punished by a fine of not more than $10,000 or by imprisonment for not more than 
six months, or by both; except that if the conviction is for a violation committed 
after a first conviction of such person, punishment shall be by a fine of not more 
than $20,000 or by imprisonment for not more than one year, or by both. 29 U.S.C. 
§ 666(e). As compared to environmental statutes and Title 18 crimes, the primary 
criminal provision of the OSH Act (1) has a higher mental state requirement; (2) 
only applies in limited requires the death of an employee as a prerequisite. Thus, 
under the criminal provisions of the OSH Act, if a worker dies because of the willful 
act of his or her employer, that employer faces a maximum conviction for a mis- 
demeanor and only up to six months in jail. In contrast, if that same employer 
knowingly endangers the health or safety of its employees or the community by vio- 
lating the nation’s environmental protection laws, that employer may spend up to 
15 years in jail. 

While the worker endangerment initiative has been successful, that is largely the 
product of the application of environmental statutes. If a worker safety case does 
not involve the illegal handling of hazardous waste, or the unlawful release of haz- 
ardous pollutants into the air or illegal discharges of pollutants into waters of the 
United States, that case may not be prosecuted under the criminal environmental 
laws. 

As a practical matter, the misdemeanor violations in the OSH Act provide little 
incentive for prosecutors and other law enforcement personnel who must reserve 
their limited resources for those crimes that Congress has deemed most egregious 
by designating them as felonies. The relatively low monetary penalties currently 
available to OHSA mean that unscrupulous companies may view such violations as 
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an acceptable cost of doing business. Accordingly, the Department of Justice sup- 
ports the strengthening of the OSH Act’s criminal penalties so that they are more 
consistent with other criminal statutes. 

C. Worker Endangerment Initiative Cases 

Although OSHA currently has limitations on the remedies available to it to ad- 
dress workplace safety issues, we have been able to address some of these issues 
indirectly through our environmental laws. The Initiative cases further demonstrate 
the principle that employers who do not comply with environmental laws may also 
be ignoring or avoiding worker safety laws. In prosecuting these cases, ECS has 
drawn upon the environmental statutes and Title 18 offenses, working with EPA 
and OSHA investigators. United States v. Motiva Enterprises (D. Del.) is an exam- 
ple of a case developed during the Initiative in which the prosecution was based 
solely on environmental violations. Motiva Enterprises LLP is the fifth largest oil 
refiner in the United States. On July 17, 2001, a 415,000 gallon tank containing 
spent sulfuric acid exploded at Motiva’s Delaware City Refinery. The explosion 
killed one worker, injured numerous others, and resulted in a spill to the Delaware 
River that killed nearly 3,000 fish and crabs. In 2005, Motiva pleaded guilty to neg- 
ligent endangerment of its workers under the CAA and to a knowing discharge 
under the CWA. Motiva was sentenced to pay a fine of $10 million and to serve 3 
years’ probation. 

ECS’s worker endangerment initiative gained significant attention in its prosecu- 
tion of McWane, Inc. (McWane). McWane is a large, privately-held cast iron pipe 
manufacturer with facilities across the nation. In January 2003, the New York 
Times and PBS’s Frontline featured stories on the many deaths, injuries, and envi- 
ronmental violations occurring in McWane facilities nationwide. After investigation, 
ECS filed indictments against five divisions of McWane: McWane Cast Iron Pipe 
Inc. in Birmingham, Alabama; Union Pipe and Foundry in Anniston, Alabama; 
Tyler Pipe Company in Tyler, Texas; Pacific States Cast Iron Pipe Company, Provo, 
Utah; and Atlantic States Cast Iron Pipe Co. in Phillipsburg, New Jersey. These 
prosecutions involved charges of both environmental statutes and Title 18 crimes. 

The most notable of the McWane cases involved the Atlantic States Cast Iron Pipe 
Co., and CAA by discharging petroleum waste products from its facility directly into 
the Delaware River, and carbon monoxide and other pollutants into the air. More- 
over, the company systematically ignored worker safety laws and impeded OSHA in 
its efforts to ensure compliance with the OSH Act and to investigate accidents. 
Worker injuries presented in the indictment included a death from being crushed 
by a forklift, the loss of an eye and a crushed skull from removal of a saw blade 
guard, finger amputations caused by by-pass of cement mixer safety devices, and 
second and third degree burns caused by negligence and left untreated. In 2003, the 
grand jury returned a multi-count indictment against the company and five of its 
managers, alleging conspiracy to defraud OSHA and the EPA, false statement and 
obstruction of justice counts, and violations of the CWA and CAA. During an eight 
month trial from September 2005 to April 2006, the government called 50 witnesses 
including OSHA safety inspectors and industrial hygienists who had been repeat- 
edly thwarted in their attempts to inspect and regulate Atlantic States. Atlantic 
States was convicted on 32 of the 33 counts on which the jury reached a verdict. 
Four of the managers were also convicted of conspiracy and various related offenses. 

After extensive, post-verdict litigation, the court in 2009 sentenced the managers 
to 70, 41, 30, and 6 months’ imprisonment. The company was placed on four years’ 
monitored probation and ordered to pay an $8 million fine. The terms of the proba- 
tion require the company to submit biannual compliance reports to the court and 
pay for a court-appointed monitor. The case is currently on appeal to the Third Cir- 
cuit Court of Appeals. 

Shortly after the jury returned its guilty verdicts in Atlantic States, OSHA asked 
ECS to BP’s Texas City plant that killed fifteen people. The explosion occurred 
when hydrocarbon vapor and liquid improperly released to the open air reached an 
ignition source. As a result of the joint efforts of ECS and the U.S. Attorney’s Office 
in Houston, the company pleaded guilty to a criminal violation of the Clean Air Act’s 
General Duty Clause, 42 U.S.C. § 7412(r)(7), and paid a record $50 million fine. 
This was the first criminal prosecution under this section of the CAA. 

Under the worker endangerment initiative, ECS litigated two cases which charged 
violations of the OSH Act. The first was another prosecution of McWane involving 
a worker death at its Union Foundry plant in Alabama, and the second was the 
prosecution of Tyson Foods involving a worker death at its River Valley Animal 
Foods plant in Arkansas. 

In United States v. Union Foundry Co. (N.D. Ala.), this division of McWane plead- 
ed guilty in 2005 to both RCRA and OSH Act violations that led to the death of 
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an employee. The Union Foundry facility in Anniston, Alabama, manufactures iron 
pipe fittings (elbows, flanges, etc.) for industry. Among the many environmental vio- 
lations at the facility, the company illegally stored and treated particulate matter, 
carbon monoxide, and lead from its baghouse, a pollution control device, without a 
permit. Additionally, from March 17, 2000, until August 22, 2000, Union Foundry 
allowed employees to work on a conveyor belt that did not have the required safety 
guard. As a result, employee Reginald Elston was caught in a pulley and crushed 
to death. 

Union Foundry was sentenced to pay a $3.5 million fine and serve a three-year 
term of probation. In addition, the company was ordered to propose a community 
service project valued. In our case against Tyson Foods, Inc., the company was con- 
victed of violations that led to the death of an employee. Tyson’s River Valley plants 
recycled poultry products into protein and fats for the animal food industry. Employ- 
ees at the Tyson facilities often were exposed to hydrogen sulfide gas, a toxic gas 
produced by decaying feathers, when working on or near feather processors. In 
March 2002, a Tyson employee was hospitalized with hydrogen sulfide poisoning 
caused by exposure to the gas while performing maintenance on one of these feather 
processors. 

As of October 2003, despite the fact that corporate safety and regional manage- 
ment were aware that hydrogen sulfide gas was present in the River Valley facili- 
ties, Tyson Foods did not take sufficient steps to implement controls or protective 
equipment to reduce exposure within prescribed limits or provide effective training 
to employees on hydrogen sulfide gas at the Texarkana facility. On October 10, 
2003, River Valley maintenance employee Jason Kelley was overcome with hydrogen 
sulfide gas while repairing a leak from the same feather processor involved in the 
March 2002 incident. Mr. Kelley later died from his injuries. Another employee and 
two emergency responders were hospitalized due to exposure while attempting to 
rescue Kelley and two additional employees were treated at the scene. The company 
was sentenced to pay the maximum fine of $500,000 and serve a term of probation 
for willfully violating worker safety regulations that led to Mr. Kelley’s death. 

D. Conclusion 

A strong criminal enforcement program serves several purposes. First, it levels 
the economic playing field for law-abiding companies that often devote significant 
resources to compliance with worker safety and environmental laws. While most 
companies in the United States comply with these laws, such companies will find 
themselves at a competitive disadvantage against those companies that disobey 
these laws and consequently have lower costs because they choose not to devote fi- 
nancial resources to compliance. 

Second, a strong criminal enforcement program strengthens administrative and 
civil enforcement programs. An aggressive criminal enforcement program makes 
civil and administrative enforcement efforts more effective. A comprehensive en- 
forcement program provides an important deterrent to illegal activity, safeguards 
the nation’s work force, and enforces the law. 

In sum, adding felony provisions to the OSH Act, as proposed, would provide im- 
portant tools to prosecute those employers who expose their workers to the risk of 
death or serious injury, whether charged in conjunction with environmental crimes 
or charged alone. The Department of Justice supports the strengthening of OSHA’s 
criminal penalties to make it more consistent with other criminal statutes and fur- 
ther the goal of improving worker safety. 

Thank you for the opportunity to share the experiences of ENRD with the sub- 
committee. I look forward to answering any questions you may have. 


Chairwoman WOOLSEY. Thank you very much. 

I would like to say that my ranking member had an emergency 
this morning, and she will be here in a bit. Congressman Kline 
came to fill in. And he can’t stay, but Mrs. McMorris Rodgers — she 
will be here very soon. And she intended to be here all along. 

So thank you very much, both of you. 

First of all, our PAWA legislation, if its proposed changes seems 
to be a good fit for bringing OSHA into the 21st century. And that 
is — feels very good to us. I have some questions. 

Mr. Cruden, on the next panels, the gentleman that represents 
the Chamber of Commerce is going to tell us that using “knowing” 
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versus “willing” — “willful” just is not the way to go, because we 
don’t know the definition of “knowing.” And, to me, the definition 
of “knowing” is illegally conducting business when you know about 
what — dangers that could have been prevented, but failed to pre- 
vent them. 

Would you tell us what “knowing” means to the Department of 
Justice? 

Mr. Cruden. Let me say two things about those. And — I realize 
we are talking about mental state, which is what prosecutors argue 
to juries all the time. But it is not words that we normally use. 

First of all, the normal standard — the cases that we are most fa- 
miliar with, and there is an entire body of law — many cases — is 
really on the “knowing” standard. The “willful” standard is actually 
somewhat unusual. 

I am going to just tell you briefly what the leading Supreme 
Court decision on that — which is a case called Bryan v. United 
States. I have that decision with me. I would ask that it be made 
a matter of the record as well 

Chairwoman WOOLSEY. Without objection. 

[The information follows:] 
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524 U.S. 184 

ensured that, in the absence of TOLTA inter- 
vention, the client’s principal would earn 
nothing. Webb's Fabulous Fharuiacies holds 
that a state law which places that ordinary 
kind of principal in an interest-bearing ac- 
count (which interest the State unjustifiably 
keeps) Lakes “private property . . . for public 
use without just compensation.’’ That hold- 
ing says little about this kind of principal, 
principal that otherwise is barren. Nor do 
cases that find a private interest in property 
with virtually no economic value tell us to 
whom the fmits of that property belong 
when that property bears fruit through the 
intervention of another. Aede, at 1983 (citing 
Lorntto V. Telepmmpter Manhattan CAT\' 
Corp., 458 U.S. 419, 102 S.Ct. 3164, 73 
L.Kd.2d 8B8 (1982); Hodel v. Irving, 481 
U.S. 704, 715, 107 S.Ct. 2076, 2082-2083, 95 
L.Ed.2d 668 (1987)). 

If necessary, I should find an answer to 
the question presented in other analogies 
that this Court’s precedents provide. T^and 
valuation cases, for example, make cleai' that 
the value of what is taken is bounded by that 
which is “lost,” not that which the “taker 
gained.” Boston Chamber of Commerce v. 
Boston, 217 U.S. 189, 195, 30 S.Ct. 459, 460- 
461, 54 L.Ed. 725 (1910) (opinion of Holmes, 
J.): see also United States v. Miller, 317 
U.S. 369, 375, 63 S.Ct. 276, 280-281, 87 L.Ed. 
336 (1943) (“LSJpecial value to the condemnor 
. . . must be excluded as an element of mar- 
ket value”); United State s \ ig ye Chandler- 
Dunbar Water Power Co., 229 U.S. 53, 75-76, 
33 S.Ct. 667, 676-677, 57 L.Ed. 1063 (1913). 
This principle suggests that the government 
must pay the cuiTent value of condemned 
land, not the added value that a highway it 
builds on the property itself creates. It also 
suggests that condemnation of, say, riparian 
rights in order to build a dam must be fol- 
lowed by compensation for these rights, not 
for the value of the electricity that the dam 
would later produce. Cf. id., at 76, 33 S.Ct., 
at 677; Twin City Po'wer Co., supra.^ at 226- 
228, 76 S.Ct., at 261-263; United, Stafr,s v. 
Appalachian Elec. Poiver Co., 311 U.S. 377, 
423-424, 427, 61 S.Ct. 291, 306-307, 308-309, 
85 L.Ed. 243 (1940). Indeed, no one would 
say that such electricity was, for Takings 
Clause purposes, the owner’s “private prop- 
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erty,” where, as here, in the absence of the 
lawful government “taking,” there would 
have been no such property. 

These legal analogies more directly address 
the key assumption raised by the question 
presented, namely, that “absent the lOLTA 
program,” no “interest” could have been 
earned. T consequently believe that the in- 
terest earned is not the client’s “private 
property.” 

I respectfully dissent. 
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UNITED STATES. 

No. 96-8422. 

Argued March 31, 1998. 

Decided June 15, 1998. 

Defendant was convicted in the United 
States District Court for the Eastern District 
of New York, Trager, J., of conspiring to 
engage in the sale of firearms without a 
license and actually engaging in sale of fire- 
arms without a license, and he appealed. 
The Court of Appeals for the Second Circuit 
affirmed, 122 F.3d 90. Certiorari was grant- 
ed. The Supreme Court, Justice Stevens, 
held that: (Da conviction for “willfully” vio- 
lating the statute requires a showing that the 
defendant knew his conduct was unlawful, 
not that he was aware of the particular li- 
censing requirement; (2) the trial court 
erred by instructing the jurv^ that a defen- 
dant need not know that his conduct was 
unlavrtul; and (3) the error did not require 
reversal. 

Affirmed. 

Justice Souter concurred and filed an 
opinion. 
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Justice Scalia dissented and filed an 
opinion, in which Chief Justice Rehnquist 
and Justice Ginsburg joined. 

1. Weapons ©==4 

A conviction for dealing in fu*earms 
without a federal license requires a showing 
of willful conduct on the part of the defen- 
dant. 18 U.S.C.A. §§ 922(a){l){A), 
924(a)(1)(D). 

2. Criminal Law '&=>20 

The word “willfully,’’ when used in the 
criminal law, tjq)ically refers to a culpable 
state of mind. 

See publication Words and Phrases 
for other judicial constructions and def- 
initions. 

3. Criminal Law <3=‘2U 

Tn order to establish a “willful” violation 
of a statute, the Government must prove that 
the defendant acted with knowledge that his 
conduct was unlawful. 

See publication Words and Phrases 
for other judicial constructions and def- 
initions. 

1. Criminal Law' <2=*2U 

“Willfnlly,” wiien used in a criminal stat- 
ute, generally means done with a bad pur- 
pose, without justifiable excuse, stubbornly, 
obstinately, or pert^ersely, or without ground 
foi’ believing the act in question is lawful, oi' 
involving conduct marked by careless disre- 
gard whether a person has the right so to 
act. 

5. Weapons 

A conviction for “willfully” violating stat- 
ute prohibiting dealing in firearms without 
acquiring a federal license requires a show^- 
ing that the defendant knew his conduct was 
unlawi^ul, not that he was aware of the partic- 
ular licensing requirement. IS U.S.C.A. 
§§ 922(a)(1)(A), 924(a)(l)iD). 

6. Weapons «3=='4 

Fact that Congress used adverb “know’- 
ingly’ to authorize punishment of oeitain un- 
kuvi'ul acts involving Iireanns but used word 
“willfully” w’hcn referring to unlicensed deal- 
ing in firearms did not mandate conclusion 
that conviction for federal licensing violation 


requires proof that defendant not only knew 
that his conduct was unlawful but also knew 
of the actual federal licensing requirement; 
the willfulness requirement did not caiwe out 
an exception to the rule that ignorance of the 
law is no excuse and knowledge that the 
conduct is unlaw'ful is all that is required. 18 
U.S.C.A. §§ 922(a)(1)(A), 924(a)(1)(D). 

See publication Words and Phrases 
foT' oihcT' judicial conslT'ucLions and def- 
inilions- 

7. Weapons '£=’4 

The tenn “willfully,” as used in statute 
criminalizing dealing in firearms without a 
federal license, required only a showing that 
the defendant knew his conduct was unlawful 
and not that he knew’ he was violating the 
particular licensing requirement in question, 
even though the Supreme Court had deter- 
mined that know’ledge of the actual offense 
w’as required in certain criminal tax and fi- 
nancial structuring cases; those cases w'ere 
distinguishable, as they involved very com- 
plex areas w’here the unlawfulness of the 
conduct would not be as apparent in the 
absence of knowiedge of the statutes. 18 
U.S.C.A. §§ 922(a)(1)(A), 924(a)(1)(D). 

8. Statutes 

The fears and doubts of the opposition 
are no authoritative guide to the construction 
of legislation. 

9. Weapons 

The term “willful,” as used in gun con- 
trol legislation, has not been interpreted by 
the courts to mean that a defendant must 
have actual know’ledge of the provision being 
violated, as opposed to general knowledge 
that his conduct was wrongful, and conse- 
quently Congress did not intend to impose 
the actual know’ledge requirement w’hen it 
amended statute to prohibit dealing in Ilre- 
arms without a federal license; the low’cr 
courts did not uniformly apply an actual 
know’ledge standard, and in many cases the 
issue was not raised because there was no 
question that the defendant knew’ the specific 
statute he violated. 18 U.S.C.A. 
§§ 922(a)(1)(A), 923(d)(l)(C, D), 924(a)(1)(D). 
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Ifl. Weapons '3^4, 17(6) 

Trial court erred by instructing jury 
considering whether defendant violated stat- 
ute prohibiting dealing in lirearms without a 
federal license that the government was not 
“required to prove that [the defendant] had 
knowledge that he was breaking the law;’' 
defendant’s knowledge that he was acting 
unlawfully was a requirement for conviction, 
while knowledge of the precise provision vio- 
lated was not, and to make the instruction 
accurate the phrase “that required a license” 
should have been added at the end. IS 
U.S.C.A. §§ 922(a)(1)(A), 924(a)(1)(D). 

11. Criminal Law ■3==^ 1038.1(4), 1172.1(3) 

An erroneous instruction in case involv- 
ing dealing in fireanns without a license, 
suggesting that defendant did not have to 
know he was engaging in unlawful activity to 
be convicted, did not require reversal; the 
defendant did not object to the instmetion at 
trial, it was unlikely that the jurj^ was misled 
given the other instructions that were given, 
the defendant did not raise the argument in 
the Court of Appeals, and the grant of certio- 
rari did not cover the issue. 18 U.S.C.A. 
§§ 922(a)(1)(A), 924(a)(1)(D). 

Sj/llabus* 

The FircaiTns Owners’ Protection Act 
(POPA) added 18 U.S.C. § 924(a)(1)(D) to 
the Criminal Code to prohibit anyone from 
“willfully” violating, mter alia, 
§ 922(a)(1)(A), which forbids dealing in fire- 
arms without a federal license. The evidence 
at petitionei’’s unlicensed dealing tidal was 
adequate to prove that he was dealing in 
fireamis and that he knew his conduct was 
unlawful, but there was no evidence that he 
was aware of the federal licensing require- 
ment. The trial judge refused to instruct the 
jury that he could be convicted only if he 
knew of the federal licensing requirement, 
instructing, instead, that a person acts “will- 
fully” if he acts with the bad purpose to 
disobey or disregard the law, but that he 
need not be aware of the specific law that his 
conduct may be violating. The jur>^ found 


petitioner guilty. The Second Circuit af- 
firmed, concluding that the instructions were 
proper and that the Government had elicited 
“ample proof’ that petitioner had acted will- 
fully. 

ffeld: The tciTn “willfully” in 

§ 924(a)(1)(D) requires proof only that the 
defendant knew his conduct was unlawful, 
not that he also knew of the federal licensing 
requirement. Pp. 1944-1949. 

(a) When used in the criminal context, a 
“willfiil” act is generally one undertaken with 
a “bad purpose.” See, e.ff., Heikkinen v. 
United States, 355 U.S. 273, 279, 78 S.Ct. 
299, 303, 2 L.Ed.2d 2f>4. In other words, to 
establish a “willful” violation of a statute, the 
Government must prove that the defendant 
acted with knowledge that his conduct was 
unlav^Tul. Rat-zlaf v. United. States, 51U U.S. 
135, 137, 114 S.Ct. 655, 657, 126 L.Ed.2d 615. 
The Court rejects petitioners argument that, 
for two principal reasons, a more particular- 
ized showing is required here. His fii'st 
contention — ^that the “knottingly” require- 
ment in §§ 924(a)(l)(A)-(C) for three catego- 
ries of acts made unlawful by § 922 demon- 
strates that the Government must prove 
knowledge of the law — is not persuasive be- 
cause “knowingly” refers to knowledge of the 
facts constituting the offense, as distin- 
guished from knowledge of the law’, see, e.g., 
United States v. Bailey, 444 U.S. 394, 408, 
100 S.Ct. 624, 633-634, 62 L.Ed.2d 575. 
With respect to the three § 924 “know'ingly” 
categories, the background presumption that 
eveiy citizen knows the law’ makes it unnec- 
essary to adduce specific evidence to prove 
an evil-meaning mind. As regards the “will- 
fully” category’ here at issue, how’ever, the 
jury must find that the defendant acted with 
such a mind, i.e., with knowiedge that his 
^^sconduct w’as unlawful. Also rejected is 
petitioner’s second argument: that 

§ 924(a)(l)(I)) must be read to require 
knowiedge of the law’ in light of this Court’s 
adoption of a similar interpretation in cases 
concerned with willful violations of the ta.\ 
law’s, sec, e.g., Che^k v. IJnifnxl States, 498 
U.S. 192, 201, 111 S.Ct. 6)04, 610, 112 L.Ed.2d 


* The syllabus constitutes no part of the opinion of 
the Court but has been prepared by the Reporter 
of Decisions for the convenience of the reader. 


See United States v. Detroit Timber <6 Lumber Co., 
200 U.S. 321, 337. 26 S.Ct 282, 287, 50 L.Ed. 
499. 
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61 7, and the willful structuring of cash trans- 
actions to avoid a bank reporting require- 
ment, see Ratzlaf, 510 U.S., at 188, 149, 114 
S.Ct., at 657-658, 668. Those oases are 
readily distinguishable because they involved 
highly technical statutes that threatened to 
ensnare individuals engaged in apparently 
innocent conduct. That danger is not pres- 
ent here because the jury found that this 
petitioner knew that his conduct was unlaw- 
ful. Pp. 1944-1947. 

(b) Petitioner’s additional arguments 

based on his reading of congressional intent 
are rejected. FOPA’s legislative history is 
too ambiguous to offer him much assistance, 
since his main support lies in statements 
made by opponents of the bill. See, e.g.. 
ScMvegrt'/mm Brothers v. CalveH DiMillem 
Corp-, 841 U.S. 884, 394, 71 S.Ct. 745, 750- 
751, 95 L.Ed. 1085. His next argument — 
that, at the time FOPA was passed, the 
“willfulness” requirements in 

§§ 928{d)(l)(C)-(D) had unifoiTnly been in- 
terpreted to require knowledge of the law — 
is inaccurate because a number of courts had 
reached different conclusions. Moreover, the 
cases adopting petitioner’s view support the 
notion that disregard of a known legal obli- 
gation is sufficient to establish a willful viola- 
tion, but in no way make it necessaiy. Peti- 
tioner’s final argument — ^that § 922(b)(8), 
which is g'oveiTied by § 924(a)(1)(D), indi- 
cates that Congress intended “willfully” to 
include knowledge of the law — fails for a 
similar reason. Pp. 1947-1949. 

(c) The trial court’s misstatement of law 
in a jurv^ histiuction given after the correct 
instructions were given — specifically, a sen- 
tence asserting that “the government [need 
not] prove that [i^etitioner] had knowledge 
that he was breaking the law” — does not 
provide a basis for reversal because (1) peti- 
tioner did not effectively object to that sen- 
tence; (2) in the context of the entire instruc- 
tions, it seems unlikely that the jury was 
misled; (3) petitioner failed to raise this ar- 

1 . "Sec. 901- (a) The Congress hereby finds and 

declares — 

"(1) that there is a widespread traffic in fire- 
arms mo\ing in or othervrise affecting interstate 
or foreign commerce, and that the existing Fed- 
eral controls over such traffic do not adequately 
enable the States to control this traffic within 


.124 U.S. 18') 

gument in the Second Circuit; and (4) this 
Court’s grant of certiorari w'as limited to the 
narrow' legal question hereinbefore decided. 
P. 1949. 

122 F.3d 90, affirmed. 

STFVFNS, delivered the opinion of 
the Court, in which O’CONNOR, 

KENNEDY, SOUTER, THOMAS, and 
BREYER, JJ., joined. SOUTER, J., filed a 
concurring opinion, post, p. 1949. SCALIA, 
J., filed a dissenting opinion, in which 

REHNQUIST, C.J., and GINSEURG, J., 
joined, post, p. 1949. 


Roger B. Adler, Brooklyn, NY, appointed 
by court, for petitioner. 

lis fiKent L. Jones, Washington, DC, for 
respondent. 

For U.S. Supreme Court briefs, see: 

1998 WL 25508 (PetBrief) 

1998 WL 84887 (Resp. Brief) 

1998 WL 120285 (Reply.Brief) 

Justice STEVENS delivered the opinion of 
the Court. 

Petitioner was convicted of “willfully” deal- 
ing in firearms vviLhouL a federal license. 
The question presented is whether the term 
“willfully” in 18 U.S.C. § 924(a)(1)(D) re- 
quires proof that the defendant knew that his 
conduct was unlawful, or whether it also 
requires proof that he knew of the federal 
licensing requirement. 

T 

In 1968 Congress enacted the Omnibus 
Crime Control and Safe Streets Act. 82 Slat. 
197-289. In Title IV of that Act Congi'css 
made findings concerning the impact of the 
ti'affic in firearms on the prevalence of law- 
lessness and violent crime in the United 
States ^ and amended the Criminal Code 

their own borders through the exercise of their 
police power; 

“(2) that the ease with which any person can 
acquire firearms other than a rifle or shotgun 
(including criminals, juveniles without the 
knowledge or consent of their parents or guard- 
ians, narcotics addicts, mental defectives, armed 
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I i 8 7 to include detailed provisions regulating 
the use and sale of firearms. As amended, 
18 U.S.C. § 922 defined a number of “unlaw- 
ful acts;’" subsection (a)(1) made it unlawful 
for any person except a licensed dealer to 
engage in the business of dealing in lire- 
arms.^ Section 928 established the federal 
licensing program and repeated the prohibi- 
tion against dealing in lirearms without a 
license, and § 924 specified the penalties for 
violating “any provision of this chapter.’’’ 
Read literally, § 924 authorized the imposi- 
tion of a fine of up to $5,000 or a prison 
sentence of not more than five years, “or 
both,” on any person who dealt in lireamis 
without a license even if that person believed 
that he or she was acting lawfully.^ As 
enacted in 1968, §§ 922(a)(1) and 924 omitted 
an express scienter requirement and there- 
fore arguably imposed strict criminal liability 
on every unlicensed dealer in firearms. The 

groups who would supplant the functions of duly 
constiiuLcd public auiiioritics. and others whose 
possession of such weapons is similarly contrary 
to the public interest) is a significant factor in the 
prevalence of lawlessness and violent crime in 
the United States; 

“(3) that only through adequate Federal con- 
trol over interstate and foreign commerce in 
these weapons, and over all persons engaging in 
the businesses of importing, manufacturing, or 
dealing in them, can this grave problem be prop- 
erly dealt with, and effective Stare and local 
regulation of this traffic be made possible . 

82 Stat. 225. 

2. 82 Stat. 228. The current version of this provi- 
sion, which is substantially the same as the 1968 
version, is codified at 18 U.S.C. § 922(a)(1)(A)- 
It states: 

"(a) It shall be unlawful — 

"(1) for any person — 

"(A) except a licensed importer, licensed man- 
ufacturer, or licensed dealer, to engage in the 
business of importing, manufaemring, or dealing 
in firearms, or in the course of such business to 
ship, transport, or receive any firearm in inter- 
state or foreign commerce.” 

3. "§ 924- Penalties 

"(a) Whoever violates any provision of this 
chapter . . . shall be fined not more than 85,000 
or imprisoned not more than five years, or both.” 
82 Slat. 233. 

4. "The Congress finds that — 

"(b)(2} additional legislation is required to 
reaffirm the intent of the Congress, as expressed 
in section 101 of the Gmi Control .4ct of 1968, 
that ‘it is not the purpose of tliis title to place any 


1968 Act also omitted any definition of the 
teiTO “engaged in the business’’’’ even though 
that conduct was an element of the unlawful 
act prohibited by § 922(a)(1). 

[1] In 1986 Congress enacted the Fire- 
arms Owners' Protection Act (FOPA), in 
part, to cure these omissions. The findings 
in that statute explained that additional legis- 
lation was necessary to protect law-abiding 
citizens with respect to the acquisition, pos- 
session, or use of lirearms for lattful puijpo- 
ses-igg"* FOPA therefore amended § 921 to 
include a definition of the terni “engaged in 
the business,” ^ and amended § 924 to add a 
scienter requirement as a condition to the 
imposition of penalties for most of the unlaw- 
ful acts defined in § 922. For three catego- 
ries of offenses the intent required is that the 
defendant acted “knowingly;” for the fourth 
category, which includes “any other provision 
of this chapter,” the required intent is that 
the defendant acted ‘SA'illfuUy.” ^ | la jThe 

undue or unnecessaiy Federal restrictions or 
burdens on law-abiding citizens with respect to 
the acquisition, possession, or use of lirearms 
appropriate to the purpose of hunting, trapshoot- 
ing,, target shooting,, personal protection, or any 
other lawful activity, and that this title is nor 
intended to discourage or eliminate the private 
ownership or use of firearms by law-abiding citi- 
zens for lawful purposes.’ ” 100 Star. 449. 

5. "Section 921 of title 18, United States Code, is 
amended — 

"(21) The term ‘engaged in the business’ 
means — 


"(C) as applied to a dealer in firearms, as 
defined in section 921(a)(ll)(A), a person who 
dev'otes time, attention, and labor to dealing in 
firearms as a regular course of trade or business 
with the principal objective of livelihood and 
profit through the repetitive purchase and resale 
of firearms, but such term shall not include a 
person who makes occasional sales, exchanges, 
or purchases of firearms for the enhancement of 
a personal collection or for a hobby, or who sells 
all or part of his personal collection of fire- 
arms. ..” 100 Stat. 449-450. 

6. Title 18 U.S.C. § 924(a)(1) currently provides; 

"Except as otherwise provided in this subsec- 
tion. subsection (b), (c), or (f) of this section, or 
in section 929, whoever — 

“(A) knowingly makes any false statement or 
representation with respect to the information 
required by tliis chapter to be kept in the records 
of a person licensed under this chapter or in 
applying for any license or exemption or relief 
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§ 922(a)(1)(A) ' offense at issue in this ease is 
an “other provision” in the “willfully” catego- 
ry. 

II 

The jury having found petitioner guilty, we 
accept the Government’s version of the evi- 
dence. That evidence proved that petitioner 
did not have a federal license to deal in 
Iireamis; that he used so-called “straw pur- 
chasers” in Ohio to acquire pistols that he 
could not have purchased himself; that the 
straw purchasers made false statements 
when purchasing the guns; that petitioner 
assured the straw purchasers that he would 
file the serial numbers off the guns; and that 
he resold the guns on Brooklyn street cor- 
ners known for drug dealing. The evidence 
was unquestionably adequate to prove that 
petitioner was dealing in fireaims, and that 
he knew that his conduct was unlawful.® 
There was, however, no evidence that he was 
aware of the federal law that prohibits deal- 
ing in firearms without a federal license. 

Petitioner was charged with a conspiracy 
to violate IS U.S.C. § 922(a)(1)(A), by willful- 
ly engaging in the business of dealing in 
Iireamis, and with a substantive violation of 
that provision.^ After the close of evidence, 
petitioner requested that the trial judge in- 
struct the jury that petitioner could be con- 
victed only if he knew of the federal 
|i 9 olicensing requirement,^'^ but the judge re- 

from disability under the provisions of this chap- 
ter; 

"(B) knowingly violates subsection (a)(4), (f), 
(k), (r), (v), or (w) of section 922; 

"(C) knowingly imports or brings into the 
United States or any possession tliereol any fire- 
arm or ammunition in violation of section 
922(0; or 

"(D) willfully violates any other provision of 
this chapter, 

"shall be fined under this title, imprisoned not 
more than five years, or both.” 

7. See n. 2, supra. 

8. Why else would he make use of straw purchas- 
ers and assure them that he would shave the 
serial numbers off the gmis? Moreover, the 
street corner sales are not consistent with a 
good-faith belief in the legality of the enterprise. 

9. Although the proliibition against unlicensed 
dealing in firearms is set forth in § 922, see n. 2, 


jeeted this request. Instead, the trial judge 
gave this explanation of the term “willfully:” 
“A person acts willfully il‘ he acts intenlion- 
ally and purposely and with the intent to 
do something the law forbids, that is, with 
the bad pur]^ose to disobey or to disregard 
the law. Now, the person need not be 
awai-e of the specilic law or i-ule that his 
conduct may be riolating. But he must act 
with the intent to do something that the 
law forbids.” 

Petitioner was found guilty on both counts. 
On appeal he argued that the evidence was 
insufficient because there was no proof that 
he had knowledge of the federal licensing 
requirement, and that the trial judge had 
erred by failing to instruct the jury^ that such 
knowledge was an essential clement of the 
offense. The Court of Appeals affirmed. 
122 F.8d 90 (G.A.2 1997). It concluded that 
the insti’uctions wei'e proper and that the 
Government had elicited “ample proof' that 
petitioner had acted willfully. App. 22. 

Because the Eleventh Circuit has held that 
it is necessary for the Government to prove 
that the defendant acted with knowledge of 
the licensing requirement, United States v. 
Sanchez-CoTcino, 85 F.hd 549, 558-554 
(C.A.II 1996), we granted certiorari to re- 
solve the conflict. 522 U.S. 1024, 118 S.CL. 
622, 189 L.Ed.2d 507 (1997). 

JijiTTT 

[2-5] The word “willfully’' is sometimes 
said to be “a word of many meanings” whose 

supra, the criminal sanction is set forth in 
§ 924(a)(1), see n. 6, supra. 

10. "KNOWLEDGE OF THE LAW 

"The Federal Firearms Statute which the De- 
fendant is charged with, conspiracy to violate 
and with allegedly violated [sic], is a specific 
intent statute. You must accordingly find, be- 
yond a reasonable doubt, that Defendant at all 
relevant times charged, acted with the Imowl- 
edge that it was unlawful to engage in the busi- 
ness of firearms distribution lawfully purchased 
by a legally permissible transferee or gun pur- 
chaser. 

"PCou must be persuaded that with the actual 
knowledge of the federal firearms licensing laws 
Defendant acted in knowing and intentional vio- 
lation of them." App. 17 (citing Ra.f.zla.t v. United 
STates, 510 U.S. 135, 114 S.Ct. 655, 126 L.Ed.2d 
615 (1994)). 

11. App. 18-19. 
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construction is often dependent on the con- 
text in which it appears. See, e.g.. Spies v. 
United Stafe.% 817 U.S. 492, 497, 68 S.Ct. 
864, 867, S7 L.Ed. 4IS (1948). Most obvious- 
ly it dilTerentiates between deliberate and 
unwitting conduct, but in the criminal law' it 
also t\'}‘)ically refers to a culpable state of 
mind. As we explained in United Steites v. 
MimlocK 290 U.S. 889, 54 S.Ct. 228, 78 

L.Rd. 881 (1988), a variety of phrases have 
been used to describe that concept. As a 
general matter, when used in the criminal 
context, a “wdllfur’ act is one undertaken with 
a “bad purpose.” ^ In other words, in order 
to establish a | i9 2“willtul” violation of a stat- 
ute, “the Government must prove that the 
defendant acted with knowledge that his con- 
duct w-'as unlawful.” Ratzlaf v. United 
States, 510 U.S. 135, 137, 114 S.Ct. 655, 657, 
126 L.Ed.2d 615 (1994). 

12 . “The word ohen denotes an act which is 
intentional, or knowing, or voluntaiy, as distin- 
guished from accidental. But when used in a 
criminal statute it generally means an act done 
with a bad purpose {Felum v. Unitful States, 96 

U. S. 699 \2A L.Ed. 87.5]; Potmr v. United States, 
155 U.S. 438 [15 S.Ct. 144, 39 L.Ed. 214]; Spurr 

V. UniTed States, 174 U.S. 728 [19 S.Ct. 812, 43 
L.Ed. 1150]): without justifiable excuse {i'etton 
V. United States, supra: Wilhams v. People, 26 
Colo. 272, 57 P. 701; People v. Jewell, 138 Mich. 
620, 101 N.W. 835; St. Louis. I.M. & S. Ry. Co. v. 
Batcsville & Ut Tcl. Co., 80 Ark. 499. 97 S.W. 
660; Clay v. State, 52 Tex.Cr. 555, 107 S.W. 
1129); stubbornly, obstinately, pcrv'crsely, Wales 
y. Miner, 89 iiid. 118, 127; Lynch v. Common- 
wealih, 131 Va. 762, 109 S.E. 427; Claus v. 
Chicago Gi. W. Ry. Co.. 136 Iowa 7, 111 N.W. 15; 
Siaie V. Hatwell, 129 N.C. 550, 40 S.E. 48. The 

word is also employed to chai'acterize a thing 
done without ground for believing, it is lawful 
(Rohy V. Newton, 121 Ga. 679, 49 S.E. 694), or 
conduct marked by careless disregard whether 
or not one has the right so to act. United States v. 
Philadelphia & R. Ry. Co., 223 Fed. 207, 210; 
Stare v. Savre. 129 Iowa 122, 105 N.W. 387; 
State V. Morgan, 136 N.C. 628, 48 S.E. 670.“ 
290 U.S., at 394-395, 54 S.Ct, at 225. 

13 . See, e.g., Heikkinen v. United. Stales, 355 U.S. 
273, 279, 78 S.Ct. 299, 303, 2 L.Ed.2d 264 (1958) 

(“There can be no willful failure by a deportee, 
in the sense of § 20(c), to apply to, and identify, 
a country willing to receive him in the absence of 
evidence . . of a ‘bad purpose’ or '[non-]justifi- 
able excuse,’ or the like . . [I]t cannot be said 

that he acted ‘willfully’ — i.e., with a 'bad pur- 
pose’ or without ‘justifiable excuse’ ’’); United 
States V. Murdock, 290 U.S. 389, 394, 54 S.Ct. 
223, 225, 78 L.Ed. 381 (1933) (“[W]hen used in a 
criminal statue [willfully] generally means an act 
done with a bad purpose’’); Felton v. United 
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[6] Petitioner argues that a more particu- 
lurized showing is required in this case for 
two principal reasons. First, he argues that 
the fact that Congress used the adverb 
“knowingly” Lo authorize punishment of 
three categories of acts made unlawful by 
§ 922 and the word “w'illfiiUy ’ when it re- 
ferred to unlicensed dealing in firearms dem- 
onstrates that the Government must shoul- 
der a special burden in cases like this. This 
argument is not persuasive because the term 
“knowingly” does not necessarily have any 
reference to a culpable state of mind or to 
knowledge of the law. As Justice Jackson 
correctly obseiwcd. “the knowledge requisite 
to knowing violation of a statute is factual 
knowledge as distinguished from knowledge 
of the law.”'-'* Thus, in Unitiid^^^StuMs v. 

Stales, 96 U.S. 699, 702, 24 L.Ed. 875 (1877) 

(“Doing, or omitting, to do a thing, knowing,ly and 
wilfully, implies not only a knowledge of the 
thing, but a determination with a bad intent to 
do it or to omit doing it. ‘The word “wilfully,’’ ’ 
says Chief Justice Shaw, ‘in the ordinary sense in 
which it is used in statutes, means not merely 
“voluntarily,” but with a bad purpose.’ 20 Pick. 
(Mass.) 220. ‘It is frequently understood,’ says 
Bishop, 'as signifying an evil intent wfthout justi- 
fiable excuse.’ Crim. Law, vol. i. sect. 428”); 1 
L. Sand, J. Siffert, W. Loughlin, & S. Reiss, 
Modern Eederal Jury Instructions & para; 3A.0I, 
p- 3A-18 (1997) (“ ‘Willfully’ means to act with 
knowledge that one’s conduct is unlawful and 
witli the intent to do something tlic law forbids, 
that is to say with the bad purpose to disobey or 
to disregard the law”). 

14. In Ills opinion dissenting from the Court’s 
decision upholding the constitutionality of a stat- 
ute authorizing punishment for the knowing vio- 
lation of an Interstate Commerce regulation. Jus- 
tice Jackson wrote; 

"It is further suggested that a defendant is 
protected against indefiniteness because convic- 
tion is authorized only for knowing violations. 
The ai'gumcnt seems Lo be that the jury can find 
that defendant knowingly violated the regulation 
only if it finds that it knew the meaning of the 
regulation he was accused of violating- VV'ith the 
exception of Screws v. United States, 325 U.S. 91 
165 S.Ct. 1031, 89 L.Ed. 1495 1. which rests on a 
very particularized basis, the knowledge requisite 
to knowing violation of a statute is factual know4- 
edge as distinguished from knowledge of the law. 
T do not suppose the Court intends to suggest 
that if petitioner knew nothing of the existence of 
such a regulation its ignorance would constitute 
a defense.” Boyce Motor Lines, Inc. v. United 
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Baiky. 444 U.S. 394, 100 S.Ct. 624, 62 
L.Ed.2d 575 (1980), we held that the prosecu- 
tion fulfills its burden of proving' a knowing 
violation of the escape statute “if it demon- 
strates that an escapee knew his actions 
would result in his leaving physical confine- 
ment without permission.” Id., at 408. 100 
S.Ct., at fi;M. And in Stapks v. United 
States, 511 U.S. 600, 114 S.Cl. 1793, 128 
L.Ed.2d 60S (1994), we held that a charge 
that the defendant’s possession of an unregis- 
tered maehinegun was unlawful requued 
proof “that he knew the weapon he possessed 
had the characteristics that brought it within 
the statutorv^ definition of a maehinegun.” 
Id., at 602, 114 S.CL., at 1795. It was not, 
however, necessary to prove that the defen- 
dant knew’ that his possession was unlawful. 
See Rogers v. United States, 522 U.S. 252, 
254-255, 118 S.Cl. 673, 674-676, 139 L.Ed.2d 
686 (1998) (plurality opinion). Thus, unless 
the text of the statute dictates a different 
result,^ ^ the term “knowingly” merely re- 
quires proof of know’ledge of the facts that 
constitute the offense. 

With respect to the three categories of 
conduct that are made punishable by § 924 if 
peribiTned “know'ingiy,” the background pre- 
sumption that every citizen know’s the law’ 
makes it unnecessary’ to adduce specific evi- 

Siaies, 342 U.S. 337, 345, 72 S.Cl 329, 333, 96 
L.Ed. 367 (1952). 

15 . Liparota v. United States, 471 U.S. 419, 105 
S.Ct. 2084, 85 L.Ed.2d 434 (1985). was such a 
case. We there concluded that both the term 
"knowing” in 7 L.S.C. § 2024(c) and the term 
"knowingly " in § 2024(b)(1) literally referred to 
knowledge of the lave as \cell as knowledge of the 
relevant facts. Sec id., at 428-430, 105 S.Ct., at 
2089-2091. 

16 . Justice Jackson's translation of the terms 
mens rea and actus reus is found in his opinion 
for the Court in MorisseUe v. United Stales, 342 
U.S. 246, 251, 72 S.Ct. 240, 243-244, 96 L.Ed. 
288 (1952). 

17. Even in tax cases, vve have not always re- 
quired this heightened mens rea. In UniteA 
Stares v. Pomponio, 429 U.S. 10, 97 S.Ct. 22, 50 
L.Ed. 2d 12 (1976) (per curiam), for example, the 
jury was instructed that a willful act is one done 
"with [the] bad purpose either to disobey or to 
disregard the law.” Id., at 11, 97 S.Ct., at 23. 
We approved of this instruction, concluding tliat 
"[t]lie trial Judge . . . adequately instructed the 
jury on willfulness." Id., at 13, 97 S.Ct., at 24. 
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deuce to prove that “au evil-mcaniug mind” 
directed Lhe “evil-doing hand.” More is 
required, however, w’ith respect to the con- 
duct in the fourth category’ that is only crimi- 
nal when done “willfully’.” The juiy must 
find that Lhe defendant acted with an evil- 
meaning mind, that is to say’, that he acted 
W’ith knowledge that his conduct was unlaw’- 
ful. 

[7] Petitioner next argues that w’e must 
read § 924(a)(1)(D) to require know’ledge of 
Lhe law because of our int erlpr etationiei of 
“willfiilly” in two other contexts. In certain 
cases involving willful violations of the tax 
laws, vve have concluded that the jury must 
find that the defendant w’as aw’are of the 
specific provision of the tax code that he was 
charged with violating. See, e.g., Cheek v. 
United States, 498 U.S. 192, 201, 111 S.Ct. 
604, 610, 112 L.Ed.2d 617 (1991).i^ Similarly, 
in order to satisfy a willful violation in Rat- 
zlaf. we concluded that the jury’ had to find 
that the defendant knew’ that his stmeturing 
of cash transactions to avoid a reporting 
requirement w’as uiilawfful. See 510 U.S., at 
138, 149, 114 S.CL., at 657-658, 663. Those 
cases, how’ever, are readily distinguishable. 
Both the tax cases and Ratzlaf^^ involved 

18 . As W’e slated in Cheek v. United States, 498 
U.S. 192, 199-200, 111 S.Ct. 604, 609-610, 112 
L.Ed.2d617 (1991): 

"The proliferation of statutes and regulations 
has sometimes made it difficult for the average 
citizen to know’ and comprehend the extent of 
the duties and obligations imposed by the lax 
laws. Congress has accordingly softened the im- 
pact of the common-law presumption by making 
specific inlcnt to violate the law an element of 
certain federal criminal fax offenses. Thus, the 
Court almost 60 years ago interpreted the statu- 
tory term ‘willfully as used in the federal crimi- 
nal tax statures as carving out an exception to the 
traditional rule [that every person is presumed to 
know the law]. This special treatment ol ci'imi- 
nal tax offenses is largely due to the complexity 
of the tax laws.” 

19 . See Bates v. Unned States, 522 U.S. 23, 31, 

118 S.Ct. 285, 290, 139 L.Ed.2d 215 (1997) (not- 
ing that s holding was based on the "par- 

ticular statutory context of currency structur- 
ing”); Ratztaf. .510 U.S., at 149, 1 14 S.Ct., at 663 
(Court’s holding based on "particular conrex[t]” 
of currency structuring statute). 
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highly technical statutes that presented the 
danger of ensnaring individuals engaged in 
apparently innocent conduct.^*^ As a result, 
we held that these statutesjj 95 “carv[e] out an 
exception to the traditional rule” that igno- 
rance of the law is no excuse and require 
that the defendant have knowledge of the 
law.^“ The danger of convicting individuals 
engaged in apparently innocent activity that 
motivated our decisions in the tax cases and 
Ratzlaf is not present here because the jury 
found that this petitioner knew that his con- 
duct was unlawful. 

I i[K ]Thus, the willfulness requirement of 
§ 924(a)(1)(D) does not caiwe out an excep- 
tion to the traditional rule that ignorance of 
the law is no excuse; knowledge that the 
conduct is unlawful is all that is required. 

20 . Id., at 144-145, 114 S.Ct, at 660-661 C'[C]ur- 
renc.y structuring is not inevitably nefarious . . . 
Nor is a person who structures a currency trans- 
action invariably motivated by a desire to keep 
the Government in the dark”; Government’s 
construction of the statute would criminalize ap- 
parently innocent activity); Chtitik, 498 U.S., at 
20.5, 111 S.Ct, at 612 ('THn '<>ur complex tax 
system, uncertaint}' often arises even among, tax- 
payers who earnestly wish to follow the law,’ and 
' ”[i]t is not the purpose of the law to penalize 
frank difference of opinion or innocent errors 
made despite the exercise of reasonable care.” ’ 
United States v. Bishop, 412 U.S. 346, 360-361, 
93 S.Ct 2008, 2017-2018, 36 L.Ed.2d 941 (1973) 
(quoting Spies v. Uniied Slates, 317 U.S. 492, 
496, 63 S.Ct 364, 366-367, 87 LEd. 418 
(1943))”); Murdock, 290 U.S., at 396, 54 S.Ct, at 

226 (“Congress did not intend that a person, by 
reason of a bona fide misunderstanding as to his 
liability for the tax, as to his duty to make a 
return, or as to the adequacy of the recrrrds he 
maintained, should become a criminal by his 
mere failure to measure up to the prescribed 
standard of conduct”). 

21 . Cheek, 498 U.S., at 200, 1 1 1 S.Ct. at 609-610; 
see also Ratzlaf. 510 U.S., at 149, 114 S.Ct, at 
663 (noting the “venerable principle that igno- 
rance of the law generally is no defense to a 
criminal charge,” bur concluding that Congress 
intended otherwise in the “particular contex[t]” 
of the currency structuring statute). 

22 . Even before Ratz.laf was decided, then-Chief 
Judge Breyer explained w'hy there w^as a need for 
specificity tinder tliose statutes tliat is inapplica- 
ble when there is no danger of conviction of a 
defendant with an innocent state of mind. He 
wrote; 

“I believe that criminal prosecutions for ‘cur- 
rency law’ violations, of the sort at issue here, 
veiy much resemble criminal prosecutions for 
tax law violations. Compare 26 U.S.C. §§ 60501, 
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[8] PeliLioner advances a number of addi- 
tional arguments based on his reading of 
congressional intent. Petitioner first points 
to the legislative history of FOPA, but that 
history' is too ambiguous to offer petitioner 
much assistance. Petitioner’s main support 
lies in statements made by opponents of the 
bill.^"* As we have stated, however, “[tjhe 
fears and doubts of the opposition are no 
authoritative guide to the constniction of leg- 
islation.” Sch'wegrnmm Brothers v. Calveti 
DisUllers Corp., 341 U.S. 384, 394, 71 S.Ct. 
745, 750, 95 U.Ed. 1035 (1951). “Tn their zeal 
to defeat a bill, they understandably tend to 
overstate its reach.” NLRB v. Fruit Pack- 
ers, 377 U.S. 58, 66, 84 S.Ct. 1063, 1068, 12 
L.Ed.2d 129 (1964).^^ 

7203 with 31 U.S.C. §§ 5322, 5324. Both sets of 
laws are technical; and both sets of laws some- 
times criminalize conduct lliat w'ould not strike 
an ordinary citizen as immoral or likely unlaw- 
ful. Thus, both sets of laws may lead Lo the 
unfair result of criminally prosecuting individu- 
als who subjectively and honestly believe they 
have not acted criminallv- Cheek v. United 
States, 498 U.S. 192, 111 s)ct. 604, 112 L.Ed.2d 
617 (1991), sets forth a legal standard that, by- 
requiring proof that the defendant was subjec- 
tively aware of the duty at issue, w^ould avoid 
such unfair results.” UmteA States v. Ave.rsa, 984 
F.2d 493, 502 (C-.4.1 1993) (concurring opinion). 

He therefore concluded that the "same standards 
should apply in both” the tax cases and in cases 
such as Ratzlaf 984 F-2d, at 503. 

23 . Moreover, requiring only knowledge that the 
conduct is unlawful is fully consistent with the 
purpose of FOP.4. as FOPA was enacted to pro- 
tect law-abiding citizens who might inadvertently 
violate the law. See n. 4, supra: see also United 
States y. Andrade, 135 F.3d 104, 108-109 (C.A.l 
1998). 

24 . For example. Representative Hughes, a 
staunch opponent of the bill, stated that the will- 
fulness requirement would “make it next to im- 
possible to convict dealers, particularly those 
who engage in business without acquiring a li- 
cense, because the prosecution would have to 
show that the dealer was personally aware of 
every detail of tlic law, and that he made a 
conscious decision to violate the law.” 132 
Cong.Rcc. 6875 (1986). Even pctlLloncr’s ami- 
cus aclmowlcdgcs that this statement was “un- 
doubtedly aii exaggeration. ’ Briel lor National 
Association of Criminal Defense La-wyers as Ami- 
cus Curiae 1 4. 

25 . See also Andrade, 135 F.3d, at 108-109. 
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[9] Petitioner next argues that, at the 
time FOPA was passed, the “willfulness" re- 
quirements in other subsections of the stat- 
ute — §§ 923{d)(l){C)-(D) — had uniformly 

been interpreted by lower courts to require 
knowledge of the law; petitioner argues that 
Congress intended that “willfully’’ should 
have the same meaning in § 924(a)(1)(D). 
As an initial matter, the lower courts had 
come to no such agreement. While some 
courts had stated that willfulness in 
§ 928(d)(1) is 5ati^edif(7 by a disregard of a 
known legal obligation,^'’ willful w'as also in- 
terpreted variously to refer to “purposeful, 
intentional conduct,” “indifferenLceJ to the 
requirements of the law,” or merely a “con- 
scious, intentional, deliberate, voluntarj^ deci- 
sion.” Moreover, in each of the cases in 
which disregard of a known legal obligation 
wns held to be sufficient to establish wdllfiil- 
ness, it w'as perfectly clear from the record 

26 . See, c.g., Perri v. Depanment of the Treasuty, 
637 F.2d 1332, 1336 (C.A.9 1981); Stein’shic. v. 
Blumenrhal, 649 F.2d 463, 467-468 (C.A.7 1980). 

27 . Rich V. United States, 383 F.Supp. 797, 800 
(S.D.Ohio 1974). 

28 . Lewin v. Blumenthal, .590 F.2d 268, 269 
(C.A.8 1979); Fin Feather Sport Shop v. United. 
States Treasury Department , 481 F.Supp. 800, 
807 (D.Neb.l979). 

29 . Pnno v. Simon, 606 F.2d 449, 451 (C.A.4 
1979) (inicrnal quoLaiion mai'ks omiued); see 
also Stein's, 649 F.2d, at 467 ("Lllf a person 1) 
inlenLionally does an act wliich is prohibited, — 
irrespective of evil motive or reliance on errone- 
ous advice, or 2) acts with careless disregard of 
statutory requirements, the violation is willful " 
(internal quotation marks omitted)). 

30 . Perri, 637 F.2d, at 1336 ("The district court 
found Perri knew a sirawman transaction would 
violate the Act”); Stein's, 649 F.2d, at 468 ('The 
record shows dial die plaintiffs agents were in- 
structed on the requirements of the law and 
acknowledged an understanding of the Secre- 
tary’s regulations. Mevertheless, and despite r'e- 
peated warnings from the Secretary, \holadons 
continued to occur" (footnote omitted)); Powers 
V. Bureau of Alcohol , Tobacco and Firearms, 505 
F.Supp. 695, 698 (N.D.Fla. 1980) ("Bureau repre- 
sentatives inspected Powers August 31, 1976. 
They pointed out his many violations, gave him a 
copy of the regulations, thoroughly explained his 
obligations, and gave him a pamphlet explaining 
his obligations. As of that date Powers knew his 
obligations’’); Shyda v. Director, Bureau of Alco- 
hol, Tobacco and Firearms, 448 F.Supp. 409, 415 
(M.D.Pa. 1977) ("L-^Jt the formal administrative 
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that the licensee had knowledge of the law^;^*^ 
thus, while thesej^^gcases support the notion 
that disregard of a known legal obligation is 
sufficient to establish a willful violation, they 
in no w'ay stand for the proposition that it is 
required. 

Finally, petitioner argues that § 922(b)(8), 
w'hich is governed by § 924(a)(l)(D)’s willful- 
ness standard, indicates that Congi*ess in- 
tended “willfully” to include knowledge of the 
law. Section 922(b)(3) prohibits licensees 
from selling firearms to any person who the 
licensee knows or has reasonable cause to 
believe does not reside in the licensee’s Slate, 
except w^hcrc, inter alia, the transaction fully 
complies with the law^s of both the seller’s 
and buyer’s State. The subsection further 
states that the licensee “shall be presumed, 
... in the absence of evidence to the con- 
trary, to have had actual knowledge of the 

hearing petitioner admitted on the stand under 
oath that he was aware of the specific legal 
obligation at issue’’); Mayesh v. Schultz, 58 
F.R.D. 537, 540 (S.I).I11.1973) (“The uncontro- 
verted evidence shows clcaiiy that plaintiff was 
aware of the above holding period requirements. 
Mr. Mayesh had been previously advised on the 
requirements under Illinois law, and he clearly 
acknowledged that he was aware of them”); 
McLemore v. United States Treasury Department, 
317 F.Supp. 1077, 1078 (N.D.Fla.l970) (finding 
that both the owner of the pawnshop, as well as 
his employees, had knowledge of the law). 

31. In Mayesh, for example, the court stated: 

"The uncontroverted evidence shows clearly 
that plaintiff was aware of the above holding 
period requirements. Mr. Mayesh had been pre- 
viously advised on the requirements under Illi- 
nois law, and he clearly acknowledged that he 
was aware of them. . . . Since the material facts 
are undisputed, as a matter ol law the plainLill 
clearly and knowingly violated the Illinois hold- 
ing provisions . and hence, 18 U-.S.C. 

§ 922(b)(2). Tliis court can only consider such 
action Lo have been ’wilfuT as a matter of law. 
There is no basis for trial of any disputed facts in 
this connection. This is sufficient to justify refus- 
al of license renewal.’’ 58 F.R.D.. at 540. 

Sec also, e.g., Perri, 637 F.2d, at 1336 (stating 
that when a dealer understands the requirements 
of the law, but knowingly fails to follow them or 
is indifferent to them, willfulness "is estab- 
lished,” i.e., is satisfied); Stein's, 649 F.2d, at 468 
(“Evidence of repeated violations with knowl- 
edge of the law’s requirements has been held 
su-fficient to establish willfulness” (emphasis add- 
ed)); McLemore, 317 F.Supp., at 1078-1079. 
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State laws and published ordinances of both 
States.’' Although petitioner argues that 
the presumption in § 922(b)(3) indicates that 
Oongress intended willfulness to require 
knowledge of the law for all offenses covered 
by § 924(a)(1)(D), petitioner is mistaken. As 
noted above, whQe disregard of a known 
legal obligation is c er|ta inlyi 99 sufficient to 
establish a willful violation, it is not neces- 
sary — and nothing in § 922(b)(3) contradicts 
this basic distinction.^^ 

V 

[101 One sentence in the trial court’s in- 
structions to the jury, read by itself, con- 
tained a misstatement of the law. In a j^or- 
tion of the instructions that were given after 
the correct statement that we have already 
quoted, the judge stated: “In this case, the 
government is not required to prove that the 
defendant knew that a license was required, 
nor is the government required to prove that 
he had knowledge that he was breaking the 
law” App. 19 (emphasis added). If the 
judge had added the words “that required a 
license,” the sentence would have been accu- 
rate, but as given it was not. 

[11] Nevertheless, that error does not 
provide a basis for reversal for four reasons. 
First, petitioner did not object to that sen- 
tence, except insofar as he had argued that 
the jury should have been instracted that the 
Government had the burden of proving that 
he had knowledge of the federal licensing 
requirement. Second, in the context of the 
entire instructions, it seems unlikely that the 
jury' was misled. See, e.g., United States v. 
’Park, 421 U.S. 658 , 674-675, 95 S.CL. 1903, 
1912-1913, 44 I..Fd.2d 489 (1975). Third, 
petitioner failed to raise this argument in the 
Court of Appeals. Finally, our grant of cer- 
tiorari was limited t o ho othc narrow legal 

32. 18 U.S.C. § 922(b)(3). 

33. Petitioner also argues that the statutory lan- 
guage — “willfully violates any other provision of 
this chapter’’ — indicates a congressional intent to 
attach liability only when a defendant possesses 
specific knowledge of the “provisionfs] (9 [the] 
chapter.” Wc rejected a similar argument in 
United States v. International Minerals &. Chemi- 
cal Carp., 402 U.S. 558, 91 S.Ct. 1697, 29 
L.Ed.2d 178 (1971). Although that case involved 
the word “knowingly” (in tlie phrase “knowingly 
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question whether knowledge of the licensing 
requirement is an essential element of the 
offense. 

Accordingly, the judgment of the Court of 
Appeals is affirmed. 

It is SO ordered,. 

Justice SCUTE R, concurring. 

I join in the Court’s opinion with the cave- 
at that if petitioner had raised and preseived 
a specific objection to the erroneous state- 
ment in the jury instructions, see Part V, 
ante, at 1949, I would vote to vacate the 
conviction. 

Justice SCALIA, with whom THE CHIEF 
JUSTICE and Justice GINSBURG join, 
dissenting. 

Petitioner Sillasse Bry^an was convicted of 
“willfully” violating the federal licensing re- 
quirement for fireaiTns dealers. The jury 
apparently found, and the evidence clearly 
show's, that Bryan was aware in a general 
way that some aspect of his conduct was 
unlawful. See ante, at 1944, and n. 8. The 
issue is w^hether that general knowledge of 
illegality is enough to sustain the conviction, 
or w-’hother a “wnllful” violation of the licens- 
ing provision requires proof that the defen- 
dant knew that his conduct was unlawful 
specifically because he lacked the nccessaiy 
license. On that point the statute is, in my 
viewy genuinely ambiguous. Most of the 
Court’s opinion is devoted to confirming half 
of that ambiguity by refuting Bryan’s various 
arguments that the statute clearly requires 
specific know'ledge of the licensing require- 
ment. at 1945-1949. The Court offers 

no real justification for its implicit conclusion 
that either (1) the statute unambiguously 
requires only general knowledge of illegality, 

violates any such regulation”), the response is 
the same: 

“We . . . see no reason why the word 'regula- 
tions’ [or the phrase ‘any other provision ot this 
chapter’] should not be construed as a shorthand 
designation for specific acts or omissions which 
violate the Act. The Act, so viewed, does not 
signal an exception to the rule that ignorance of 
the law' is no excuse . . ,.” td., at 562, 91 S.Ct., at 
1700. 
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or (2) ambiguously requiring only general 
knowledge is enough. Instead, the Court 
curiously falls back on “the traditional rule 
that ignorance of the law is no excuse” to 
conclude that “knowledge that the conduct is 
unlawful is all that is required.” AMe, at 
1947. In my view, this case calls for the 
application of a different canon — “the famil- 
iar rule that, ‘where there i s l^p iambiguity in 
a criminal statute, doubts are resolved in 
favor of the defendant.'' ” Adamo Wrecking 
Co. V. United States, AM U.S. 275, 285, 98 
S.Ct. 566, 572-573, 54 L.Ed.2d 538 (1978), 
quoting United StMes v. Bass, 404 U.S. 336, 
348, 92 S.Ct. 515, 523, 30 L.Ed.2d 488 (1971). 

Title 18 U.3.C. § 922(a)(1)(A) makes it un- 
law^ful for any person to engage in the busi- 
ness of dealing in firearms without a federal 
license. That provision is enforced criminal- 
ly through § 924(a)(1)(D), which imposes 
criminal penalties on w'hoever “wdllfully vio- 
lates any other provision of this chapter.” 
The word “^vinfu^ly” has a wide range of 
meanings, and “Its constmetion |is| often 
. . . influenced by its context.’ ” Ratzlof v. 
United States, 510 U.S. 135, 141, 114 S.Ct. 
655, 659, 126 L.Ed.2d 615 (1994), quoting 
Spies V. United States, 317 U.S, 492, 497, 63 
S.Ct. 364, 367, 87 L.Ed. 418 (1943). In some 
contexts it connotes nothing more than “an 
act w'hich is intentional, or knowing, or volun- 
tary’’, as distinguished from accidental.” 
United States v. Mnrdock, 290 U.S. 389, 394, 
54 S.Ct. 223, 225, 78 L.Ed. 381 (1933). In 
the present context, how^ever, inasmuch as 
the preceding three subparagraphs of § 924 
specify a mens rea of “knowingly” for other 
flrcaiTns offenses, sec §§ 924(a)(l)(A)-(C), a 
“willful” violation under § 924(a)(1)(D) must 
require some mental state more culpable 
than mere intent to perform the forbidden 
act. The United States concedes (and the 
Court apparently agrees) that the violation is 
not “willful” unless the defendant knows in a 
general way that his conduct is unlawiul. 
Brief for United States 7-9; ante, at 194fl 
(“The jury^ must find that the defendant act- 
ed with an evil-meaning mind, that is to say, 
that he acted with knowiedge that his con- 
duct was unlawful’). 
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That concession takes this case beyond any 
useful application of the maxim that igno- 
rance of the law is no excuse. Every^one 
agrees that § 924(a)(1)(D) requires some 
knowiedge of the law; the only real question 
is ivhich law? The Court’s answ’er is that 
knowledge of any law is enough — or, put 
another way, that the defendant must be 
ignorant of every law violated by his course 
of conduct to be innocent of willfulfy violating 
the licensing requiroment. The Court points 
to no | 20 2 textual basis for that conclusion 
other than the notorious^ malleable word 
“willfully” itself. Instead, it seems to fall 
back on a presumption (apparently derived 
from the rule that ignorance of the law is no 
excuse) that even where ignorance of the law' 
is an excuse, that excuse should be construed 
as narrowly as the statutory' language per- 
mits. 

1 do not believe that the Court’s approach 
makes sense of the statute that Congi’css 
enacted. T have no quarrel with the Court’s 
assertion that “willfully” in § 924(a)(1)(D) re- 
quires only' “general” knowiedge of illegali- 
ty — in the sense that the defendant need not 
be able to recite chapter and verse from Title 
18 of the United States Code. It is enough, 
in ray view, if the defendant is generally 
aware that the actv-s reus punished by' the 
statute — dealing in flreai-ms without a li- 
cense — is illegal. But the Court is willing to 
accept a mens rea so “general” that it is 
entirely divorced from the actus reus this 
statute w'as enacted to punish. That ap- 
proach turns § 924(a)(1)(D) into a strange 
and unlikely creature. Bryan w'ouid be 
guilty of “willfully” dealing in lirearms with- 
out a federal license even ik for example, he 
had never heard of the licensing requirement 
but was aw'arc that he had violated the law 
by using straw’ purchasers or filing the serial 
numbers off the pistols. Ante, at 1944, n. 8. 
The Court does not even limit (for there is no 
rational basis to limit) the universe of rele- 
vant law’s to federal firearms statutes. 
Bry’an w’ould also be “actlingl with an evil- 
meaning mind,” and hence presumably be 
guilty of “willfully'” dealing in firearms with- 
out a license, if he knew that his street- 
corner transactions violated New' York City'’s 
business licensing or sales tax ordinances. 
(For that matter, it ought to suflice if Bryan 
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knew that the car out of which he sold the 
guns w’as illegally double-parked, or if, in 
order to meet the appointed time for the 
sale, he intentionally violated Pennsylvania's 
speed limit on the drive back from the gun 
purchase in Ohio.) Once we stop focusing on 
the conduct the defendant is actually charged 
with (ie., selling guns withoutj^jaa license), I 
see no principled way to detemiine ivhat law 
the defendant must be conscious of violating. 
See, e.g., Lf/iois v. United StafeR, 528 U.S. 
155, 174-175, 118 S.Ct. 1135, 1146, 140 
L.Ed.2d 271 (1998) (SCALIA, J., concumng 
in judgment) (pointing out a similar interpre- 
tive problem potentially raised by the Assi- 
milative Crimes Act). 

Congress is free, of course, to make crimi- 
nal liability under one statute turn on knowl- 
edge of another, to use its firearms dealer 
statutes to encourage compliance with Xew 
York City’s tax collection efforts, and to put 
judges and juries through the kind of mental 
g^Tnnastics described above. But these are 
strange results, and 1 would not lightly as- 
sume that Congress intended to make liabili- 
ty under a federal criminal statute depend so 
heavily upon the vagaries of local law — par- 
ticularly local law dealing with completely 
unrelated subjects. If we must have a pre- 
sumption in cases like this one, i think it 
would be more reasonable to presume that, 
when Congress makes ignorance of the law a 
defense to a ciiminal prohibition, it ordinarily 
means ignorance of the unlawfulness of the 
specific conduct punished by that criminal 
prohibition. 

That is the meaning we have given the 
word “willfully’ in other contexts where we 
have concluded it requires knowledge of the 
law. See, e.g., Ratzlaf, supra., at 149, 114 
S.Ct., at 663 (“To convict Ratzlaf of the crime 
with which he was charged, . . . the jury had 
to find he knew’ the structuring in w’hich he 
engaged was unlawful”); Cheek v. United 
States, 498 U.S. 192, 201, 111 S.Ct. 604, 610, 
112 L.Ed.2d 617 (1991) (“[Tlhe standard for 
the statutory willfulness requirement is the 
‘voluntary, intentional violation of a known 
legal duty.’ . . . [T]he issue is whether the 
defendant knew of the duty puiportcdly im- 
posed by the provision of the statute or 
regulation he is accused of violating”). The 
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Court cxi^lains these cases on the ground 
that they involved “highly technical statutes 
that presented the danger of ensnaring indi- 
viduals engaged in apparently innocent con- 
duct.” A77.te, at 1947. That is no explanation 
at all. The complexity of the tax and curren- 
cy laws may explain why the Court interpret- 
e d | 20 4 “wnllful” to require some awareness of 
illegality, as opposed to merely “an act w'hich 
is tnlentional, or knowing, or voluntary, as 
distinguished from accidental.” Murdock, 
290 U.S., at 394, 54 S.Ct., at 225. But it in 
no way justifies the distinction the Couii;. 
socks to draw^ today between knowledge of 
the law^ the defendant is actually charged 
with violating and knowledge of any law' the 
defendant could conceivably be charged with 
violating. To protect the pure of heart, it is 
not necessaiTt'^ to forgive someone whose sur- 
reptitious laundering of diug money violates, 
unbeknownst to him, a technical currency 
statute. There, as here, regardless of how' 
“complex” the violated statute may be, the 
defendant would have acted “with an evil- 
meaning mind.” 

It seems to me likely that Congress had a 
presumption of offense-specific knowiedge of 
illegality in mind wiien it enacted the provi- 
sion here at issue. Another section of the 
Firearms Owners’ Protection Act, Pub.L. 99- 
308, 100 Stat. 449, prohibits licensed dealers 
from selling firearms to ouL-of-sLaLe resi- 
dents unless they fully comply with the law's 
of both States. 18 U.S.C. § 922(b)(3). The 
provision goes on to state that all licensed 
dealers “shall be presumed, for purposes of 
this subparagraph, in the absence of evi- 
dence to the contrary', to have had actual 
knowledge of the State law's and published 
ordinances of both States.” Ibid.. Take the 
dealer-licensing provision at issue here, a vio- 
lation of § 922(b)(3) is a criminal offense only 
if committed “willfully” within the meaning 
of § 924(a)(1)(D). The Court is quite correct 
that this provision does not establish beyond 
doubt that “willfully” requires knowledge of 
the particular prohibitions violated: the fact 
that knowledge (attributed knowledge) of 
those prohibitions will be sufficient does not 
demonstrate conclusively that knowledge of 
other prohibitions will not be sufficient. 
Ante, at 1948-1949. But though it does not 
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demu)’mtT(M, it certainly HuggcMn. To say 
that only willful violation of a certain law is 
criminal, but that knowledge of the existence 
of that law is presumed, fairly reflects, I 
think, a 1 20 5 prcsumption that 'willful violation 
requires knowledge of the law violated. 

If one had to choose, therefore, I think a 
presumption of slatuLory intent that is the 
opposite of the one the Court applies would 
be more reasonable. I would not, however, 
decide this case on the basis of any presump- 
tion at all. It is common ground that the 
statutory context here requires some aware- 
ness of the law for a § 924(a)(1)(D) convic- 
tion, but the statute is simply ambiguous, or 
silent, as to the precise contours of that jmmH 
Tea requirement. In the face of that ambigu- 
ity, I would invoke the rule that “ ‘ambiguity 
concerning the ambit of criminal statutes 
should be resolved in favor of lenity,' ” Unit- 
ed States V. Bass, 404 U.S., at S47, 92 S.Ct., 
at 522, quoting Revjis v. United States, 401 
U.S. 808, 812, 91 S.Ct. 1056, 1059, 28 L.Ed.2d 
493 (1971). 

“The rule that penal laws are to be con- 
strued strictly, is, perhaps, not much less 
old than construction itself. It is founded 
on the tenderness of the law for the rights 
of individuals; and on the plain piinciple 
that the power of punishment is vested in 
the legislative, not in the judicial depart- 
ment.''’ United States v. Wiltherger, 5 
Wheat. 76, 95, 5 L.Ed. 37 (1820). 

In our era of multiplying new federal crimes, 
there is more reason than ever to give this 
ancient canon of construction consistent ap- 
plication: by fostering uniformity in the in- 
terpretation of criminal statutes, it vdll re- 
duce the occasions on which this Court will 
have to produce judicial havoc by resolving in 
defendants' favor a Circuit conflict regarding 
the substantive elements of a federal crime, 
see, e.g., Bousley v. United States, 523 U.S. 
614, 118 S.Ct. 1604, 140 L.Ed.2d 828 (1998). 
1 respectfully dissent. 
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State prison inmate, w'ho 'was denied 
admission to prison boot camp program due 
to histoiy of h^TJertension, sued Pennsylvania 
Department of CoiTcctions and several offi- 
cials under the Americans With Disabilities 
Act (ADA). The United Stales District 
Court for the Middle District of Pennsylva- 
nia, William Wb Caldwell, J., dismissed for 
failure to state a claim, and inmate appealed. 
The Court of Appeals for the Third Circuit, 
IIS F.3d 168, reversed and remanded. Cer- 
tiorai’i was granted. The Supreme Court, 
Justice Scalia, held that Title II of the ADA, 
prohibiting “public entity" from discriminat- 
ing against “qualified individual with a dis- 
ability” on account of that individuafs disabil- 
ity, applied to inmates in state prisons. 

Court of Appeals aflirmed. 

1. Civil Rights *2^135 

ADA’s Title IT, prohibiting “public enti- 
ty” from discriminating against “qualified in- 
dividual wdtli a disability' on account of that 
individuafs disability, covered inmates in 
state prisons, thus allo'wing state inmate to 
maintain ADA claim based on his exclusion, 
for health reasons, from prison boot camp 
program, the successful completion of which 
would have led to his early release; text of 
ADA was not ambiguous, and it unmistake- 
ably included state prisons and prisoners 
within its coverage. Americans with Disabil- 
ities Act of 1990, §§ 201{1)(B), 202, 42 
U.S.C.A. §§ 12131(1)(B), 12132; 61 P.S. 

§ 1123. 
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Mr. Cruden [continuing]. Because the Supreme Court says, as a 
general matter, when you use, in the criminal context, a “willful” 
act, it is really one undertaken for a bad purpose. In other words, 
in order to establish a willful violation, the government must prove 
that the defendant acted with knowledge that his conduct was un- 
lawful. 

That is different than the “knowing” standard, and the court 
says that. The “knowing” standard — you don’t have to prove a ref- 
erence to a culpable state of mind or a knowledge of the law. And, 
therefore, even though it is a standard that fundamentally says — 
in the “knowing” — you know what you are doing at the time that 
you do it — it is not an accident, it is not a mistake — that is a stand- 
ard that is most other laws. The willful standard is just higher. 
But it is elaborated in more detail in the Supreme Court case that 
I mentioned. 

Chairwoman WOOLSEY. And “knowing” is used with RCRA and 
the Water Act and Air? 

Mr. Cruden. In the Clean Water Act and the Resource Conserva- 
tion Recovery Act and the Clean Air Act — all of those used “know- 
ing” and “knowing endangerment” as the prerequisites for criminal 
activity. 

Chairwoman WooLSEY. Okay. Thank you. 

Mr. Cruden. Dr. Michaels, OSHA, you say, is considering, and 
is revising, its penalty policy. So why isn’t that enough? I mean, 
what changes are forthcoming under that policy? And why won’t 
that be adequate to compel many employers to abate serious haz- 
ards? 

Mr. Michaels. Chairwoman Woolsey, members of the committee, 
what OSHA does now is we have a penalty structure that is set 
first, by law. In the OSH Act, we are allowed maximum penalty for 
$7,000 for a serious violation. But, then, we have all sorts of con- 
siderations within that. We can’t go above $7,000, and we generally 
start at a slightly lower point. And, then, we reduce it for the size 
of the employer. And we always give small employers a reduction. 

We look at good faith — if an employer was trying to do the right 
thing. We look at their history. There are a number of factors we 
look at. And so what that means is the average penalty is quite a 
bit lower than the maximum we are allowed. And we think that 
is important. And, actually, the OSH Act requires that we put 
those considerations in. 

What that means, though, as a result, is even in the most egre- 
gious case — and we have had fatalities — which, we think it is very 
important to issue a strong penalty to issue a — have a deterrent ef- 
fect — we have a fatality, and our maximum penalty is $7,000. We 
think that is simply unacceptable. 

Chairwoman WooLSEY. So, a question to both of you: The Clean 
Water Act and RCRA and the Clean Air Act — they are all newer 
than OSH Act, right? 

Mr. Cruden. Yes. 

Chairwoman WoOLSEY. Is that why they were more, you know, 
forthcoming and — as — I mean, it appears that our love for fish and 
birds is way stronger than our value and love for human beings 
and our workers. But that can’t be true. So 
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Mr. Michaels. I can’t speak to Congress’ rationale for putting 
this together, but it is obvious to me, when the maximum penalty 
for violating the South Pacific Tuna Act is $250,000, but the max- 
imum penalty for a serious violation of the OSH Act is $7,000 — 
that sort of inequity is what we are dealing with. And we believe 
it should be changed. 

Mr. Cruden. And let me draw your attention — I have been talk- 
ing about environmental crimes. But we also prosecute Title 18 
crimes of the United States of code. These are for lying, cheating 
or stealing. And they include misrepresentation. There is a provi- 
sion of the OSHA statute of misrepresentation that limits it to 6 
months. On the other hand, if you prosecute under our normal 
Clean Air Act, it would be 2 years. Under 18 USC 1001, it is 5 
years. So there is a disparity as opposed to other statutes beyond 
environmental crimes. 

Chairwoman WOOLSEY. Right. Thank you very much. 

Congressman Sablan? 

Mr. Sablan. Thank you very much. Madam Chairman, and 
thank you for your leadership in this very important matter. 

I don’t have a question. I actually have a compliment for OSHA 
for making a lot of the work environment in the Northern Mariana 
Islands a safe place — a much safer place. We do still need to get 
more involved in these issues. And I am very happy that we are 
trying to increase the penalties, and probably give the Department 
of Justice more tools in which to work with. 

Thank you very much. 

Thank you. 

Mr. Michaels. Thank you, sir. 

Chairwoman WooLSEY. No questions? 

Mr. Sablan. No questions. 

Chairwoman WoOLSEY. Oh. Thank you very much. 

Congressman Hare? 

Mr. Hare. Thank you. Madam Chair, and thanks for having this 
hearing this morning. 

Dr. Michaels, I want to welcome you to the committee, and I am 
pleased that you were finally confirmed by the Senate. It is no 
short — that is some sort of a miracle sometimes, there. 

Your appearance here, today, is a homecoming, as I understand. 
You had worked for the committee staff for — 17 years ago, when 
Bill Ford was the chairman. So I want to welcome you back. 

I just have a couple questions I want to ask. To clear up the 
record — because the second panel, you probably won’t have a 
chance to respond. Dr. Michaels, is one of the biggest weaknesses 
in the OSH Act’s current penalty the lack of a meaningful deter- 
rent for senior corporate officials who are responsible for things? 

And let me just — you know, we saw, for example, at BP, the ex- 
ecutives in London repeatedly cut the budget for process safety at 
its U.S. refineries. And, despite warnings and safety — the safety 
was in peril — and we found, by the Chemical Safety Board, to be 
a root cause of that explosion, which killed 15 and injured 170. So 
I would just like to get your take on that, if you wouldn’t mind. 

Mr. Michaels. Yes, this administration agrees with the provision 
of PAWA that says that we hold responsible — corporate executives 
responsible — because they make decisions that affect workers’ lives. 
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There is no question that, you know, as we look at the deterrent 
effect, we know that the provisions have to go beyond simply, you 
know, a relatively small fine and a misdemeanor. 

And we believe in the lessons — we believe the lessons from many 
other successful legislation is to determine exactly who, at the cor- 
porate level, is able to make those changes that we need to be 
made. And that really goes to the very high corporate officials. 

Mr. Hare. Well, if I could, Mr. Secretary, I would like to ask you 
and Mr. Cruden that — you are going to hear some — we are going 
to hear some testimony, as I understand it, that because of this 
provision provided for criminal liability for corporate officers — re- 
sults in a witch hunt. 

Would you concur with that this is going on some sort of a witch 
hunt when we go after the CEOs of these companies that 

Mr. Cruden. No, there will be no witch hunt. What there would 
be, though, is more effective deterrents. 

Our prosecution is not just for punishment. We are hoping that 
everybody else who is similarly situated learns of that and decides 
that they won’t do it. And there is another aspect I think people 
lose sometimes, that OSHA accomplishes, and I think that the De- 
partment of Justice does, too — and that is to level the economic 
playing field. 

We know that most companies are trying to comply with the law. 
But those companies who don’t spend the money to train, who don’t 
get the extra equipment — they are actually getting a competitive 
advantage against those companies that are complying with the 
law. 

So one of the things that we accomplish in these prosecutions is 
actually to protect those small businesses who are doing their abso- 
lute best to meet all the standards of the law that exist. 

Mr. Hare. And I would agree with you, because I believe that 
the vast majority of corporations and companies want to do the 
best that they can for their employees. 

Mr. Cruden. We agree. 

Mr. Hare. But we have instances — and I have seen this at the — 
hearing after hearing, here — where some — you know, a small per- 
cent — believe it is just better to pay the fine and keep, you know, 
practicing as usual. And that is got to stop. And I think that when 
we find that — I think those penalties got to be, you know, severe, 
because what is happening is everybody, then, gets pulled into this 
thing that they are all alike, which is simply not the case. 

And, just lastly, as a point — you know, I didn’t bring my hand- 
drawn chart this morning, but I had some people in my office about 
2 months ago, and they brought out this chart. And they were com- 
plaining about what you guys are doing. And they were saying, 
“Look at these number of inspections. They are going up.” And I 
am going, “Yes?” And, at the same time, their charts showed the 
amount of accidents going down. 

So when they left, I looked over, I think, at Kevin — and I said 
to my legislative director — and said, “I think they just made the 
case for me, here.” 

And I think that it is important that, you know, people have an 
opportunity — I worked in a clothing factory for 13 years. We had 
two OSHA inspections. They lasted a total — the first one lasted a 
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total of 2 V 2 minutes. And the second one, they went way out, and 
they were there for about 7. So I appreciate what you do every day. 
And I thank you. 

I yield back. 

Chairwoman WOOLSEY. Congressman Bishop? 

Mr. Bishop. Thank you. Madam Chair, and thank you for hold- 
ing this hearing — and my appreciation to the witnesses. 

Last April, I introduced a bill, H.R. 2199. It is called the Pro- 
tecting Workers from Imminent Dangers Act of 2009. And, if 
passed, it would give OSHA the authority to immediately shut 
down a work site in the event of imminent danger to workers’ 
health or safety. 

As I understand it, that is authority that MSHA currently has — 
currently has its authority — that the New York City version of 
OSHA has. And so my question, A — and this is to the Secretary Mi- 
chaels — has OSHA ever considered implementing such authority? 
If such authority were to be legislatively granted, how would OSHA 
respond to that? 

Mr. Michaels. Congressman Bishop, I am familiar with your 
bill. 

You know, this administration doesn’t yet have a position, 
though we do look at this issue as a very serious one. 

As you know, we do not have the authority to shut down a job. 
The Mine Safety Health Administration’s authority is a phone call. 
If they get a report that a certain condition exists, they get on the 
phone. They can call the mine operator. And the job must be shut 
down, even before the inspector gets there. And OSHA has nothing 
at all comparable to that. And we would look forward to working 
very closely with you to look at this bill, and to make sure, you 
know — well, we would look forward to working very closely with 
you on this bill. 

Mr. Bishop. I would hope we would get some bipartisan support 
on this. I was interested to hear Representative Kline, in his open- 
ing comments, talk about the value of being proactive and pre- 
venting injuries before they occur, as opposed to punishing employ- 
ers when injuries do occur. So I would hope we would get some bi- 
partisan support. 

Could you. Secretary Michaels, just sort of walk us through cur- 
rent OSHA procedures when a worksite shows evidence of immi- 
nent danger to the workers? 

Mr. Michaels. Our inspector — ^you know, I think, actually — ^Ac- 
tually, Rich Fairfax, here — he is our — the chief of enforcement is 
here. And if he could join me up here, he can probably address this 
much more clearly than I can. 

Mr. Fairfax. Thank you. 

When our inspectors are on-site, and they run into an imminent 
danger or we receive a call, and we investigate — the first thing we 
do is raise the issue with the employer and ask them to fix it im- 
mediately. If they decline or don’t take any action, then we do — 
what we do is we will post what is called an imminent-danger no- 
tice, and we contact — or, you know, make contacts with the work- 
ers and ask them to move away from the area. 
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So we post an imminent-danger notice and if that still doesn’t 
work, then we go back with our attorneys and we seek a temporary 
restraining order against the 

Chairwoman WOOLSEY. Will the gentleman yield 1 minute? 

Would you please state your name for the record? 

Mr. Fairfax. Oh, I am sorry — Richard Fairfax. I am the director 
of enforcement programs for OSHA. 

Chairwoman WoOLSEY. Thank you very much. 

Mr. Bishop. If I may. Madam Chair — could you estimate the sort 
of elapsed time from the time that OSHA first becomes aware of 
what reasonable people would consider to be an imminent danger, 
to the point where you would seek a court order to shut down a 
workplace? 

Mr. Fairfax. Actually, I accomplish it in about an hour — maybe 

IV2. 

Mr. Bishop. Really? 

Mr. Fairfax. Yes. 

Mr. Bishop. Okay. 

Mr. Fairfax. You know that is just if everything is perfect, and 
we can get hold of the judge and everything. 

Mr. Bishop. And when things aren’t perfect? 

Mr. Fairfax. Then it takes 2 or 3 hours. 

Mr. Bishop. Really? 

Mr. Fairfax. Yes. 

Mr. Bishop. But you can get it done in a day? 

Mr. Fairfax. We take this very, very seriously. 

Mr. Bishop. Okay. 

Mr. Fairfax. When we have information, you know, pointing to 
that, then we respond and work with our attorneys and get a judge 
right away. 

Mr. Bishop. Thank you very much. 

Madam Chair, I yield back. 

Chairwoman WoOLSEY. Thank you. 

Congressman Payne? 

Mr. Payne. Thank you very much. 

I have been somewhat troubled in the last decade or so, where 
we have seen the number of the workplace seem to become more 
hazardous. We have seen deaths from employers — employees — es- 
pecially around the New York, New Jersey area — jobs like con- 
struction workers, faulty equipment, the — and so I might just ask 
both of you, in general: Have you, during, say, the past eight or 10 
years, seemed to get a feeling that there has been a relaxation, or 
either a lack of serious concern on the part of the employer about 
occupational safety? 

For example, I am mentioning primarily the construction trade 
in New York, where just the other day, I think it was determined 
that, knowingly, some equipment was faulty, but the firm went for- 
ward with it. I just wondered what your opinion is — ^both of you. 

Mr. Michaels. I think that is an interesting question. 

I can’t speak to the construction industry in New York. My im- 
pression from looking at, at least, some of the statistics, which I 
think are very limited, is that there is really a bifurcation — that 
there are some employers who recognize the importance of safety. 
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and they are doing a better and better job, and their injury rates 
really are going down, and the hazards we see are going down. 

On the other hand, there are a lot of employers who have decided 
that they don’t need to do that at all. And some of them are em- 
ployers who hire immigrant workers who don’t speak English, who 
are willing to cut corners, and who knows that they are not going 
to pay any of the costs of workplace injuries because these employ- 
ees will never apply for workers’ compensation, or they rarely will, 
and they will disappear. 

And that is my impression. One of the problems we are facing 
is I think our statistics aren’t very good. And, you know, we have — 
we see the numbers going down. But I think the — I am the statisti- 
cian. I have some interest in this question from a professional level. 
And there has been some recent studies — and I have these — I 
would like to add them to record — showing that the Bureau of 
Labor Statistics — reports we get from employers are incomplete. 

In fact, there was a study recently done on amputations in Michi- 
gan industry. Now, amputations are something that is pretty clear. 
When they happen in the workplace, we know that they have oc- 
curred. And the Bureau of Labor Statistics got reports from — this 
is 2007 — of less than 200. When Michigan state went to hospitals 
in Michigan and found how many amputations really occurred in 
workplaces that year, it was almost 800. So they missed three out 
of four. 

So we don’t really know what is — from a statistical point of view, 
we don’t really know what is going on. But we see that certain in- 
dustries — things are pretty bad. And other ones, they are getting 
much better. So we have to focus on those places where the em- 
ployers really are not taking their responsibility seriously, and 
workers are getting hurt. And they tend to be the workers that — 
who are also — already the poorest and have the least under- 
standing of what their rights are. 

Mr. Cruden. Your question is almost precisely the reason why 
we initiated the Worker Endangerment Initiative at the Depart- 
ment of Justice, and reached out to OSHA and EPA — ^because, 
again, our finding that companies that were violating environ- 
mental laws were cutting corners in protecting their own workers. 

And those things seem to go in tandem. And those cases that I 
was describing — all of those cases meet exactly what you are talk- 
ing about, and that is individuals who are, in fact, going through 
series — not just one or two — but series of turning their eye toward 
what is, in fact, serious risks to workers. And those serious risks 
ought to be something that we can address with our criminal stat- 
utes, and not just death. And our prosecutions actually prevent 
those companies from just passing along to the consumers the cost 
of doing business. 

And so, again, I think what you have captured is, again, exactly 
the reason we started our Worker Endangerment Initiative. 

Mr. Payne. I have a question regarding the safety. 

We recently went to a coal mine — Chairman took some — a trip 
to a coal mine in West Virginia. And the leadership of the mine 
said that the big difference that they saw — not the leadership of 
the mine, but some of the federal officials were saying that the 
training component that is a part of the — I see a red light flashing. 
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I saw it go on, but I know they keep flashing, so I can’t stop in 
the middle of this statement, but let me 

Chairwoman WOOLSEY. We are not going to. Go ahead, Mr. 
Payne. 

Mr. Payne. Could you give me a second? 

They said that the time that is taken for training of the coal min- 
ers’ safety procedures — which, of course, takes time out of the 
workday because you are doing it, and it is sort of a — maybe a little 
production loss — but it is very important. Do you feel that the con- 
scientious — as you mentioned, a conscientious, you know, person — 
does this kind of thing even as a negative to the bottom line, but 
the overall safety of the worker is preserved? 

Mr. Michaels. There is no question that the responsible employ- 
ers who take safety and health seriously include training — a train- 
ing component as part of their management system — these are em- 
ployers who understand that safety and health is a continuous 
process, and that part of that is making sure workers know how 
to protect themselves, and who is responsible for safety in the 
workplace, and how to work with — how to work together to make 
sure safety is accomplished. 

Those employers that do no training at all, certainly, are ones 
that we think are much more likely to be places where the injury 
rates are higher. 

Chairwoman WoOLSEY. If there is no objection, I would like to 
include the studies that Dr. Michaels was referring to, into the 
record. 

[The information follows:] 
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lie iialioiial survcilhitscc sys.(cm for 
occupiitional injuries and illnesses. 
\yliich IS admiiiisicreei by li)e IJ.S. 
Department of Ltibor ilureau of l.-i- 
bor Statistics (BLS). is based on 
icptfrls from employers. As stated oti 
(he Li-S web site: ”'lhe responsibilily 
for collecting statistics on occupatioTial 
iqjsii'ies imd liluesscs was delegated to 
llic Bureau of Labor SLalislics. Li order 
(0 I'urilier ihe piuiposes of ibis acl 
(OSHA). Uie lan,gt!age was quite spe- 
cific: hhe Secreiary oj Labor shall 
compile iiccurtite statistics on work 
injuries and illnesses which shall in- 
clude all disabling, serious or signifi- 
caiil injuries and illnesses, whelher or 
not invoKing loss of time from work 
oiltcr lhaii minor injuries requiring 
only firsl aid ireaiinent and which do 
not. invofrh^ medical rreannent., loss of 
consdousness, restriction of work or 
niouon. or transfer to anotlicr job.’” 

The nalioiial statistics on (x:cupa- 
tioiial injuries and tiliiesscs are de- 
rived froiii a sarripliiig siralegy nilher 
than a census of alt work-related 
injuries and illnesses. In response to 
a Kalional Acadeiny of Sciences rc- 
pori in 1987,’ which showed ihas ihe 
BL.S national estiraaies missed 
of acute work- related deaths, BLS 
began (he Census o( I'aial Occupa- 
tional Injuries (ChOI). CI'OI is a 
coinpleie census dial uses inulliple 
tiara sources, covers all workers, and 
is ny)t dependent on an employer 
citlier being aware 01 the condiuon 
or resp' odiiig lo i survey H '^>eve^, 
tK> >iich system has ev^^i ivcn iniple- 
raented to imprc've t!i;; national 



45 


Estimation of National Surveiilance System ■ Rosenman et ai 


358 

estimates lor iioiifal.al work-selaiec] 
injuries and illnesses. 

A number of studies have docu- 
mented that the current system to 
derive national estimates for work- 
rciaied iiijtirics and illnesses ander- 
coiiiil both cliroiiic conditions and 
acute iiijiiries. These studies 
wore based r>ii comparisons of counts 
or work-related injuries or ilitsesses 
from nonemployer-based data so- 
urces. such as liospilal discharec 
data, or medical records wdth the 
BLS estiniiites but were not based on 
an actual nuiiciiiiig of individuals 
reported within the ditferent syslenis. 
Wc present die results of matching 
iwih llic miinhcr of reports of iiijuncs 
and illnesses, and individuals with 
days away from work ruid companies 
from inuilipic daiahases. from com- 
panies who pariicipaied ni the BfrS 
annual survey in Michigan in 1999, 
2«(X), and 2(H)1. 

We preseni the ntmtbera and per- 
ttentage of work-related iajtiritts and 
illnesses missed in Michig'on bj' il)c 
BLS survey esliinaies- We use enp- 
rurc-recaptuic analysis to estimate 
die nuinher of injuries and liincsses 
missed in .Michigan by both BLS and 
Wc>rkcrs' Compensation. We present 
these data for overall injuries and 
illnesses and also by specnfic condi- 
tions and industrial sectors. 

IViaterials and i^sttiods 

Data Sources 

A stuTimary of the five chita bases 
used in the analysis for die years 
1999. .2000 and 2001 follows: 

BLS Annuiil Sun-ey. Hie B1.S sur- 
vey is an annual survey t)f a sample 
of employers by state, industry type, 
and employment size (wvyw.bls.gov/ 
iif/homc.fitm). In all states, it ex- 
cludes Ihc self-employed, farms wilh 
fewer than 1 1 employees, private 
households, and h^derai employers. 
In 27 slates, bill not Michigan, public 
employees are excluded. All injuries 
and illnesses from tacilities in die 
mmm iiit1 iuh'ij >.01.10 >■ iriulel 
bv the li.b. Department ot i.abor 
Mine Safety and Health Adnunistra- 


tioii and the Department of 'I'ranspor- 
tation’s Federal Railrcxid Admiins- 
tiation arc included in the BLS 
survey results. Using appropriate 
sampling weights and a nonresponse 
adjustment factor, t\ital estimates of 
injuries and illnesses and estimates 
by state and industrial sector are 
calculated based on the injuries and 
ilhicsscs reported by die sciccied 
coinpaiues. The information col- 
lected for cat:h company includes 
counts of total injuries, injuries with 
restricted workdays, total illnesses, 
ilhicsscs witli restricted workdays, 
and illnesses categorized hy seven 
disease categories. 

If the employer has 30 or fewer 
employees with injuries or illnesses 
wiili at least 1 day away from work, 
details about die conditions arc ob- 
tained for each of die employees. If 
the employer has greatei' than 30 
employees with injury or illness with 
at least i day a-vay from work, a 
random time period is selected hi 
which JK) mom tlian 30 employees 
fiad an injury' or illness with at least 1 
day away fnini work. The infonnu- 
tion collected includes: employee 
name, date of injury or illness, num- 
ber of lost workdays, but not em- 
ployee social security imiiiber. BT,S 
docs noi collect employee -level data 
cm any cases without lost work diiK;. 

Occupational Safety and Health 
Adniinislratior: (OSHA) Annua! 
Sun’(r\'. The OSHA animal survey is a 
survey of a satnpie of employers widi 
one or more mrqiloyecs in all secriors 
e.xccpl govemmciit. minihg. railroad, 
postal services, pnvate households 
or services (www.miciiigan.gov/ 
ds/0, 1 607,7-1 54- ! !407l30929- 
3y,936-,00.him]i. OSHA uses the 
survey for ctuorccmcnt puqioscs. For 
agnculture, an establishment must 
have ii (T more enipkiyees to he 
included- Hie database does not collect 
deiails oil individuals. 11 does include 
company luunes, total iiijuries, injuries 
vMtli le '!Kte I d 1' iiiiutie with 
dns ivv )v horn \M k uiilillu 
liliiLSV S Will) r SILK oJ \VOlkdi>S 
ind tliriL'. i v n tlh Jos iv o ttom 


work and illnesses by seven disease 
categories. 

Michigan Bureau of Worker f DW 
(ibiliiy and Compensaiion Firs! Iniury 
and Elmss Reports (WCj. Public: and 
piivalc Miclugan cniploycrs arc re- 
quired to have Workers' Conipensa- 
lion iiLsur^tnce except the federal 
govcniincni. ilic railroads, siiippinc 
and hailxir employers, employers wish 
less then 3 employees, some agricul- 
tural cnployors, and the seif cmjiloyed 
(www.micliigait.gov/w'ca)- 

All Michigan employers who are 
required 10 provide Workers' Coiii- 
peiisatioii insuraiKXv are required to 
rejxirt to tin: Bureau of Workers' 
DisahiliLv and Compensaiion uu 
what is tilled a -d'orni 100" all inju- 
ries and illnesses ‘‘which arise cnit of 
and ill ilie course of die eiiiploymcui. 
or on which a claim is made and 
n:sult in any of llic following: 1) 
disability extending beyond seven 
coiisecuiive days, 2) death: or 3) 
specific losses." Although employers 
BTC not required to rcjiorl disability 
lasting fewer ilian 7 consecutive 
days, approximately IWh cT the re- 
ports siibinilted to Workers’ Coiii- 
pensalion do not meet the 7-day 
criu;ria. All Form 100 repotrs, in- 
cluding ilie ones siiaido not meet the 
7-day criteria, have the indivitluars 
name and social security mimbcr, 
company name, mimber of Iasi 
workdays, date of injury, ntiture of 
injury, and btxly part iiffected. If an 
coipioycr disputes ilic work-relulcd- 
ness of the clttim, then either the 
employee can request mediation or 
hearing (Form 104) or an employer 
can file a notice of dispute (Form 
107). All Forms 10(1, 104. and 107 
with injury dates in 1999. 2000. and 
2001 were used after removing all 
duplicate reports. Although Forms 
104 and 107 do lioi iiave llic numlxr 
of lost workdays, the Workers’ Com- 
pensation Bureau estimated that IW/c 
of these forms were I'iled for losi 
workdsiy raises of ttr least 7 consecu- 
tive days. 

’ (h iq liana' Pi ( l\ 
Reports H)Di. Michigtm law nequties 
all healto cam pttwidci's. includjna hos- 
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pitaJs, clinics, laboratories, and employ- 
ers, to report all krttwii <rr suspected 
\vork.-rciaicd iiliiesscs hut noi iiiiuiics to 
(lie State (pari S6 of PA of 1978-. 
www.chnj.msa^eda/oeni/resources/ 
iiii_publicliltlicodc_p;trt56,pdJ}. Tlic 
coii»puteri/ed 0!) records coiiiaiii tlie 
affected employee’s name ;uid st'cial 
security iiniiibcr; !lic catployi'r’s iiaiiic 
and address; dale ol' diagnosis; aitd 
ditignosis or clinictil impression coded 
accorduig to ific Iniematioiiai Classifi- 
cation of Diseases (,[CD-‘)lh Revision)- 
No iiiforasition on lost ■woikdtiys is 
CC'liCCtCd. 

OSHA Iniegraied Mafiogemeni In- 
formiuion Syslem (IMIS). Whai a 
Federal or State Plan OSHA inspec- 
tion is coiiducied ill Micbigan, tlie 
ct'irqsliaircc officrer reviews the iiijniy' 
and illness U';g inalntaiiied by Lite em- 
ployer (only requirai if an employer 
has 11 or more employees). Iiifonna- 
lion ou die total iiuiiihcr of injuries and 
illnesses (by seven disease categories) 
is colledcd. Company names arc coi- 
iected but not employees’ uarnes. 

DatrJ for ail five albrernentioned 
databases arc collected by one 
agency in Michigan, the Micliigan 
Depadnient of Labor and i'conomic 
Cirowili (MDLE(j). Access to the 
BT.S annufii survey data was given 
under the auspices of the Intergov- 
cnmiciititl Personnel Act Assignment 
agreements. All access to BT.S daia 
occurred in ti loched room in the 
BLS offices witli strict review by 
BT.S of all analyses, both cieclrnnic 
and paper, before the results of anal- 
yses were removed from the office. 

Malciiing was perforiticd at two 
levels: person to person matching for 
rJic dirce data bases that kivc oaincs 
of individuals (BI S. WC, and CD) 
and company level matching for all 
five data bases (I’.LS. OSHA. WC. 
OD, TMIS) for tlie years 1999. 2000 
and 2001 - 

Person-level malching was ccin- 
ducied using an algontlim model. 
Databases were compared iw'o at tt 
time, using the database witli die 
lewer number of records to check 
aeainst the database with the lareer 
number ot rc:cords. 


llie ranking syslein used lo char- 
acterize the likeliluiod of potential 
timichcs was based on nilonnation 
about ihe employee’s firsi and last 
name, social security number, and 
age at diagnosis; llic nature of the 
injury or illness reported; the dale 
when tlie injury or illness ticcurred; 
and company name and die Em- 
ployer Identil'iCfUion Number (IdN; 
the EIN is a unique number assigned 
to companies but uol individuai fa- 
cililies by the United Slates lutenial 
Revenue Service) where the injury' or 
illness occurred. isEitiuai comparison 
of Lhe recoais was |ieridrmed after 
the initial computer matching be- 
cause many records had some iiiiss- 
iiig iiiforniation and this also allowed 
us to address typographical errors, 
iratisposcd numbers, and die order of 
words. 

Acute diagnoses were nutched if 
they were wiiliiii 6 mouilis of a 
previous injury and chronic diag- 
nosc;s if they were w'ithin a year. 
There were linec diricrenL schemes 
of diagnosis coding used (ICl) 9, 
BLS Nature of Injury Code, and 
Workers' CoinpeiLsaLiosi Nature of 
injury Code). Because oi' dirficiilties 
in matching the diagnoses in the 
diricreni data bases, diagnosis in- 
formation was used only when the 
pcrsoii/company infonnation was 
unciear aboui wheihcr ihe record 
matched. 

T*.> estimate the total number of 
injuries and illnesses with days away 
from vvork from the person level 
miitcbes. we ordy used the BL.S and 
WC daiabases because wo were un- 
tible ro identify which of the (!)D 
reports had days aw'ay from w'otk. 
We pcrfornied the matcii for cases 
with greater than seven days away 
ft >m 'vik bnauN \i \ ^ u ton- 
icMKd tint Ihe ViC datab.ue \ is 
incomplete for imlivKluals with 1 to 
7 diivs aivav trom work. For the 
leliii’eh I’ll! iiuniher >1 mpi 

iitCv 1-21 ill V itli m 1 fbm h) 

wvik IS wh ' hiduipnn s or llhl^. si s 
Millidiv- i\\a\ lioiii vvoi! lint BIS 
(hoes subsanipiins. the dare of injurv 

111 tbr ’ i it Li comixnsation d f ib w 
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had 10 occur within Ihe Bl.S subsaiii- 
plinp date to be considered a match. 

Coiiipany-lcvcl inatcliing was con- 
ducted ill a manner similar to Ihe 
person-level matching except all five 
databases could be used. Companies 
dial, had been niaiclied tetween da- 
tabases from the person-level match- 
ing were ccuLsidcrcd as maLchmg al 
(he company 'level niaich. After 
these matt:hes were identified, the 
cotnpatiy databases were compared 
(wo at a time, using ihe database with 
the fewer number of letx'rds to check 
agalasL the database wadi die larger 
number of records. 

The highest level of tiiatching was 
when Lite coinpaiiy iianic. iocaiioii. 
and I'.IN matched e.vaclly. Using the 
same method as liic person-level 
itiaich confirmation, a manual coiii- 
patison of each potential sei of 
mau:hcs was completed for the coin- 
pany-ievei matching. 

fo esiimaie the total number ol 
injuries and illnesses derived from 
the company inaiclics. vve assumed 
that ii' inatcliing companies were in 
more tiian one of the data bases that 
liic eases rcporlcd fioni diosc com- 
panies in difi'erenl databases repre- 
sented tiic sitmc individuals. This 
assunipiion would favor conserva- 
tive results because it is likely that 
some of the cases recorded actually 
rcprcscntcd dilTcrcni people. 

To derive the injury and illiie«s 
estimates, we applied the BLS sam- 
pling weights adjusted for nonre- 
spoiidents to the largest niimlyer 
recorded in any of tlic data liases 
where li)c company maiclied lo a 
BLS company that was included in 
the annual survey. 

To derive our final estimates we 
applied ihe percentage of undercount 
taliulaiid in ihi pi I'l n-'o pi ison 
nmdiali'! llri ipliu'ri tpiurc mil 
vsis to the published ISi.rs estimate ot 
all IVnirhieiin m|unes and ilhiesscs. 

Vve esimiated ihe imdeirounl oi 
worker illnesses and miiines bv ap- 
plvme standard capture— recapture 
methodoloav. ■ • ” l or the IM.S and 
^VC. databases, person to person 
niatchme was done, m each time 
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period, by strata clet'iiied by injury 
type and fatility. With independent 
rcf)oriing lo cacti registry, liic mean 
couiii Xt ill tlie ^-lli stratuiTi was 
estimated under the assumplicm that 
Lite total couiil Nf- ‘.vas Poisson dis- 
tributed (with mean Xj). and tliat 
conditionally on Nf,, tlie count of 
iiijurics in llic BLS and count of 
injuries in the WC are binoinially 
distribtiled. Finally, the stratum 
weights Hy w-ere apjiiicd to set an 
estimate of (he total count 2. viy Xj 
ticross all strata^ 

Results 

Tabic 1 shows the average number 
atid range of companies, reports be- 
fore weigliling, and tlie linvil esti- 
mates for all injuries and illnesses 
atid those will! davs away from work 
for liie 3 years 1999 lo 200 i for die 
BLS annual survey in Michigan. Ta- 
ble 2 shows die average WC data for 
the 3 years, 1999 lo 2001. I'able 3 
shows the average number and range 
of reports rcccised and companies 
lor OB, OSMA, and IMIS for the 3 
years. 1999 to 2001 . Table 4 shows 
tlic company level match willi 
weighting across the five databases. 
Adding all the cases provided an 
eshmatod average of 386.402 inju- 
ries and illnesses for 1999 to 2001. 
Thc BLS cstiniatc for 1999 to 2001 
on ijic average was 7491 of the tola! 
injuries and illnesses. liLS anti WC 
combined missed less than 1 % t'l tlie 
total injuries and dincsscs from the 
companies in fhe BLS Annual 
SuTva’y. 

The results for company level 
match within industry caregories for 
1999 to 21)01 arc shown in Table 5 
and by whclher it was an injury or 
illness in fable 6. ihe Bl.S estimates 
by aidustry ranged frt)ni4.'>% of total 
injuries attd illnesses for the irans- 
pt.vrtaf.ion. communications and elec- 
rrical services (SIC 40-49) to 94% 
of ioiai injuries and illnesses for 
agriculture (SIC 01-09). Ihe B!.S 
estimates for injuries w^as apprecia- 
bly greater. 90'! of tuiai injuries, 
than that for illnesses. SfKlf of total 
iilnosscs. 
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TABLE 1 

Summary' of Data From the Bureau of Labor Statistic! 

5, Michigan 1999 to 3001 

199S-20Q1 

Average (Range) 

Companies 

5,801 (5,556-5,934) 

Injuries and illnesses before in/eighting 

98,946 (84,538-109,3651 

Number of companies reporting injury or illness 

g,66C (2,412-2,719) 

Injuries and illnesses with days away from work 

10,181 (8,507-1 1,407) 

before wsiohting 


Number of companies reporting injury or itncss 

1,8GC (1,730-2,016) 

with aays away from work 


Total weighted injuries and iliresses 

281,566 ^58,000-296,700) 

'Weighted injuries and iliness with days away 

65,200 (56,300-68,400) 

from work 



TABLE 2 

Summary of Data From Workers’ Comoensation, 

Michigan 1999 to 2001 

1999-2001 

Average (Range) 

Companies claitris of first reports or requests for 

25,708 (24,403-27,016) 

medication or notices of dispute 


Nurnbor of claims of lirat reports 

58,331 (51,028-62,807) 

Number of claims of first reports days 

49,613 (43,178-54,201) 

Number of requests for medication or notices oi 

22,335 (21,451-23,312) 

disputes 


Number of medical only claims 

133.901 (106.557-161,882) 

Total first claims and medieai-cniy claims 

192,258 (169,636-224,836) 


TABLE 3 

Summary of Data From Occupational Disease (OD) Reports, OSHA Survey, and 
integrated Management Information System (IMIS), Michigan 1999 to 2C01 

1099-2001 

Average (Range) 

OD 


Number of companies 

687 (618-742) 

Number of rapons 

10S79 (17,287-21.351) 

OSHA 


Number of companea 

3,453 (3,323-3,673) 

Number of reports 

106,-503 (58,783-116,296) 

IMIS 


Number of companies 

6269 (4,691-7,511) 

Number of reports 

44,644 (30,357-54,764) 


Table 7 shows toe person Jiivel 
niaicii and capiurc-recaplurc analysis 
for 1M.S ant! WC. .Adding all ciises 
with greater tom 7 days away from 
work aficr weighting patvided an esli- 
mate of 79,379 and titter including 
captuie-i'ccapturc 95.033. This aun- 
pared to Ihe Bi.S daia alone, whidi 
estimated 30,800 (3.8.8% and 32.4%). 
For injuries, adding all injuries there 
were an estimated 66,020 aitd 80,399 
after incUidifie rbe ctinnire-retatoture 
cstunate. This comparod witli the BLS 


data alone, wliich estimated 26,292 
iiijurics, 39.8% and 32.7% respec- 
tively. I'or illnesses, adding ail ill- 
nesses tlterc were an estimated 13,359 
ilhicsscs and 14.634 illnesses after in- 
cluding the capture-recapture esti- 
mate. This compared hi toe BLS data 
ahtiie, which esiittiaied 4508 illnesses. 
33.79(' and 30.8%. respectively. 

These same ri;suits for person 
male!) by specil'ic iiidiisiries are 
slmwn in Table 8. bv s[)ecific tvpes 
ot iniunes in Table 9. and by specilic 
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TABLE 4 

Number of Reports of Injuries and Illness After Company Motch Between toe 
Bureau of Labor Statistics 5?LS) Annual Survey, Workens’ Compensation, 
Occupational Disease, OSHA Annual Surv'ey, and IMIS Data Base, Michigan 

1999 to 2001 

Data Bases 

BLS 

WC 

OD 

OSHA 

IMIS 

Number or Reports, 
1999-2001 

Average (Range) Weighted 

Yes 

bo 

No 

No 

No 

55.359 (50,583-59.301) 

Yes 

Yes 

No 

No 

No 

1 27,01 8 ri 03,995-139,944} 

Yos 

Yes 

Yqs 

No 

No 

12.349 (7.056-19,664) 

Yes 

Yes 

Yes 

Yes 

No 

25,693 114.914-35,047) 

Yes 

Yes 

Yea 

Yas 

Yes 

25,996(20,859-32,053) 

Yes 

Yes 

Yes 

No 

Yes 

3,038 (764-7,270) 

Yes 

Yes 

No 

Yes 

No 

38,590 (ag.s's-ae, 562) 

Yos 

Yos 

No 

Yes 

Yes 

27,816(13,664-39,326) 

Yes 

Yes 

No 

No 

Yes 

14,835 (8,006-20,674) 

Yes 

bo 

No 

No 

Yes 

3.075 (2,288-4,593) 

Yes 

bo 

No 

Yes 

No 

7,603 (5,323-11,182) 

Yes 

bo 

Yes 

Yes 

No 

1,395 (380-2,825) 

Yes 

bo 

Yss 

No 

No 

414(169-6.55) 

Yes 

bo 

Yes 

No 

Yes 

2i0(l07-3!3)‘ 

Yes 

bo 

Mo 

Yes 

Yes 

2,410(1,071-1, .51 5) 

Yes 

be 

Yes 

'Yes 

Yos 

2.113(1, 040-3,185!* 

bo 

Yog 

ves 

Yes 

Yes 

— 

bo 

Yes 

No 

Yes 

Yes 

12S (115-141) 

No 

Yes 

No 

No 

Yes 

2,483 (203-5,248) 

bo 

Yes 

No 

No 

No 

35,310 (14.082-49,630) 

bo 

VOQ 

No 

Yos 

No 

991 (167-2,011) 

bo 

Yes 

Yes 

No 

No 


bo 

Yes 

Y®«. 

Yes 

No 

25(-) 

bo 

Yes 

Yes 

No 

Yes 


bo 

bo 

Yes 

Yes 

Yes 

— 

bo 

bo 

No 

Yes 

Yes 

169(-1 

bo 

bo 

No 

No 

Yes 

— 

bo 

be 

Yes 

No 

No 

— 

bo 

bo 

Yes 

Yes 

No 

_ 

bo 

bo 

Yes 

No 

Yes 

— 

bo 

bo 

No Yes 

Total 

No 

386,402 (352, 138-442, 04 7)t 


*The''e was no njmoer for a year se tiio number was suppressed to comply wlh BLS 
coniidentialhy rules. 

Tidal includes individual rovjs of maSching aatabase corrfcinations Ihal were suopressed 
ioecause of small numoers io comply witn BLS confidsntiality rules. 

CD, O'ccucaliona! disease; IMIS. Integrated Management informadon System: WC. work- 
er's compensation; OSfiA, Occupational Safety and Haalth Association. 


lypcs of iiliicsses in Tiibic !0. Oar 
estimfite of fill injuries anti illnesses 
ill Michigan averaged 869,014 for 
ihe 3 yciirs (Ttiblc H). 

Discussion 

On !lie basis oi' iiie restiiis oi'oar 
imalysis. we estimate th:it ihe nurnber 
t <\i. rk leiali d iii|iiu and liinc'Sus 
III M'vlsum 1 ' ilir..'" lines i^rejui 
fiuiii f.ne official estimtite derived 
troai the BLS anaiial survev. 


esiimaic ilicrc were an average of 
869,034 injuries -aiul illnesses per 
year in .Michigan i'roiii 1999 lo 2001 , 
not 281, .‘167 per year at. csiiaiiUccl by 
BI.S. To derive iliese toial esiiinaies. 
we used capiurc-recapiure analysis 
of our estimate of the BLS tuider- 
couiil from 'fable VI! for greater lluin 
” u IV s .i\v IS Ir lu 1 rk niv aiialv is 
III Tahii: 7 is based osi tlic acmal 
liiilOliU- i pcisoiix fvuil mjiuks 
md itln itpi lU d be (.unipame-, m 


She BI.S survey (Table 11). 'ifiis 
analysis indicated that the BLS sur- 
vey only captured 3)9r to 33.5% of 
(he io(al esiimaie oi' annual injuries 
and illness. Although die BLS under- 
couiu. svliicti ranged from 512,149 to 
045.484 work-reiaied injuries and ill- 
nesses per year appears very' large, 
this csiimalc is consisieiu willi a 
recetu analysis based on siaiisiical 
mcxlels that BLS missed 339^ io 695^- 
of v/ork-rclatcd injuries alone witli- 
ouS considering lio-w many iidditiona! 
work-related illnesses were being 
liiissod.'^’ The BLS cstiiiidic of w'ork- 
tnlaiecl injuries and illness is equiva- 
lent to 1 hi 15 workers a year in 
Miciligaii w'idi a '.vork-relatcd injury 
or illness whereas our esiiinate is one 
in five; although the estimated iiici- 
deiico would he less as some workers 
may have more llian one injury/ 
ilhiess per year. Even our estimate 
may luidcrcouiil tlic true burden be- 
cause, Ihe sell' employed and mosi 
agricailtiifc arc not inclnded in the 
BLS and WC daiiihascs and Ixitli of 
(iiese systems are likely lo miss ill- 
nesses with long latency periods 
such as tliC pneumoconiosis and 
cancer. 

The data we used for these analy- 
ses dernonsiratc dial aiicrnaic daia- 
bases report iidditiona! cases beyond 
what a conipiuiy reports to BLS ci- 
llicr wiicn ihey rejxiri some cases or 
when a compiiny reporis they have 
iic> cases. In the top half of Table 4. 
where a company in BI.S rcporied al 
least one case, additional cases were 
identified fmiii the other databases. 
The bolioin half of Table 4 sliows 
cases itlenrified in companies in the 
BLS surv'cy where those companies 
said liicy had no eases bui aiicrnaic 
data bases indicated there actually 
were cases. Workers' Compensation 
was Ihe iargcsi source of cases 
missed by the BI.S survey. 

There are multiple reasons why 
Ihe currem BLS naiional sysiem I'or 
estimating work-related injuries and 
ilhiesses is incomplete; Ij lack c'l 
n'eiice I LneniitsHni imiI^i id 
iijrthe fate slrh >u.h hm 1 1 Mich 
ipuiwhei n innunt lockds u,. 
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TABLE 5 

Number of Reports of Injuries and iiinesses After Company Match Between BLS 
Annual Survey, Workeis’ Comoensation, Occupational Disease Reports, OSHA, 
and IMIS by hdustry, Michigan 1999 to 2001 


Standard industrial 
Ctassificat on 

BLS 1999-2001 
Average (Range) 

Percent* 

Agriouliurs. foresir/, tishirig (C1-09) 

3,233 (2,900-5.700) 

94 (87-99) 

Mining (10-14) 

533 (50C-6C0) 

77 (74-81) 

Construction (15-17'p 

1.5,733 (14,400-16,900) 

73(73-361 

Manufacturing (20-S39) 

125,100 (109,600) 

S3 v77-9a) 

Auto Manufacturing (37) 

(47,933) (43,400-51,900) 

77 (63-90) 

Tran^ortation, comm., elec, sves (40-49) 

14,733 (12,000-16,200) 

45 (26-58) 

Wholesale iracie (50-5i ) 

15,433 (12,800-19,300) 

65(49-82) 

Retail trade (52-69) 

35,167 (31,600-37,500) 

61 (54-70) 

Finance, insirance, real estate (60-67) 

3,133 (3.100-3,?00) 

67 (46-92) 

Services (70-89) 

39.80C (38,500-42^00) 

52(48-61) 

Public Aaminist'ation (91-37) 

9,367 (9.100-9,700) 

69 (66-75) 


-Percent of total comOintJd BLS, WC, OD, C3HA, anc IMIS estimates reported Py BLS. 
For abDrei/iations, see Table 4 footnote. 


TABLE 6 

Company Match Between BLS Annua! Survey, Workers' Compensation, 
Occupational Disease, OSHA, and IMiS by Ail injuries and A'l Illnesses, 
Michigan 1999 to 2001 

SLS 1999-2001 

Injury/lliness Average (Range) Percent* 

Ail illnesses 35,500(31,700-37,4001 50(32-80) 

Al injuries 246,133 (226,300-250,300) 90 (89-90) 


■Percent of total combined BLS, WC, CD, CSHA and IMiS estimates reported by BLS. 
For abore'.'lations, see Table 4 footnote. 


TABLE 7 

Person Match Between Bureau of Labor Statistics (BLS) Annua! Survey 
and Workers’ Compensation iWC) Claims, Michigan 1999 :o 2001 

Number cl (odlylduals 1S99-2001 

With >7 Days Away From Worli 

BLS WC Average (Range) 

Yes 

Yes 

Combined 

13,685 (9,025-17,59T) 

Yes 

No 

17,11.5(14,462-18,701) 

No 

Y«6 

48,579 (45,614-54,073) 

No 

No 

15,654 (8,236--'9,e91) 

Tola! 


95,033 (80,987-106,996) 

Standard error 


(3,622) 

Yes 

Yes 

11,850 (8,231-15,563) 

Yes 

No 

14,442 (12,089-15,704) 

No 

Yes 

39,728 (30.746-44,169) 

No 

No 

14,379 (7,669-17,7481 

Total 


80,399 (68,350-89,105) 

Standard error 


(3,569) 

Yes 

Yes 

Illnesses 

1,83.5(794-2,799) 

Yes 

No 

2,673 (2,373-3,259) 

No 

Yes 

8,851 [7,7915-9,890] 

No 

No 

1,275 (567-1,943) 

Total 


14,634 (12,617-17.891) 

Standard an-ot 


(487) 


covered; 2) lack ol' coverage of ihe 
self-employed aad farms widi fewer 
llutii ii employees iii all stales; 3) 
(he percepiioii by employers of fi- 
naoclal tind regulatory disincentives 
for coiiiplctc reporting; 4) ciiiployiTS 
iioi kiiovving aboui former employ- 
ees or retirees who tlevelop diseases 
wiili a long latency poiod between 
lirsi expcbure and rnanilesiaiioii of 
the disease (eg, pneumixioniosis); 5) 
socioceonoinic disincciKiv cs for em- 
ployees of making iheir employer 
aware of a work-related conditum; 
and 6) (he use of a saniiiliug siratcgy. 
ralher than a compleie census. 

Even if oiii: expanded die BLS 
aiuiual survey lo uicludc WorkcK’ 
CoiTipensaiion inldrinalion our dala 
indicate a suhslAnlia! percentage- of 
cases w'OuJd sitiJ he missed (--18%; 
Table 7). 'Ibese esiimaies of missed 
cases do in>t iiichidc injuries not 
covered by cillicr the BLS aiuiual 
survey, or Workers' Compensalion 
such as the scif-omployed. family 
farmers, and Federal employees. Il is 
esiiinaied ihal exclusion ol' ihese 
workers causes an additional 2.8% 
undereouiii beyond dial missed by 
iLisdercounling ol' Bl-S iiird WC cov- 
ered employers.'^ 

Tlicre arc a number of assump- 
tions and limitations associated with 
our analyses. To identity people, we 
had (he Social Security 'Number for 
all data sets except IILS (90% miss- 
ing), which made it necessary to do 
(extual matches on people’s names. 
BI.,S often did not have the full first 
name or there w.is a variation in the 
lirsi (eg. Robert versus Bob) or irsl 
name (eg, niamage or spacing), l-jisr 
name and first name alone was not 
enough to match a person (eg, John 
Smith). And additional fields such as 
age. date of birlli and cnipioycr in- 
formation were used- When maich- 
ing companies we were missing the 
EIN for OSHA and ()I>. Even when 
an LIN is available i( is assigned to 
the ciotporate entity not the specific 
facility. Tliis made it necessary to do 
textual maiches on company names 
imd addresses do minimize overes- 
tiinaun? tlic BLS undcrcount, ques- 
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TABLE 8 

Person Watch Bet'/veen Bureau of Labor Statistics (8LS) Annual Sun/ey, and Workers’ Comoensation (WC) Claims 
for >7 Days Away from Work by Industry, Michigan 1999 to ?001 

BLS 1999-2001 


Standard fndiisttla! Classification Average (Range) Percent' PercentT 


Agncuiture, forssfty', fishing 01-u9 

342 (325-399) 

52 (54-72; 

56 (50 -65) 

Mining 10-14 

129 (1 03-168) 

100 (-) 

49 (46-51) 

Construction 1 5-1 7 

3,641 p, 320-3, 851) 

62 (30-67) 

57 (=6-60) 

Marutactiinng 70-39 

10,243 p, 219-11, 265) 

48 (44-5S) 

38 (33-40) 

•Auto Manufacturing 37 

(3,006) (2,287-3,876) 

47 (40-57) 

35(26-43) 

Transportalioii, comm., eieo. svcs 40-49 

2.605 p, 392-3, CIS) 

14 (9^0) 

10(8-12) 

Wholesals trade 50-51 

1,694 '1 ,390-2,114) 

63 (55-75) 

59 (46-71) 

Retail1rade52 -59 

3,455 (>,783-4,050) 

37 i1>9-50) 

36 (27-49) 

Finance, insurance, real estate 30-07 

477 (390-594) 

62 (51-69) 

56 (49-62) 

Services 70-89 

5,921 ^,502-6,401) 

46 (36-66) 

40 (31-51) 

Public Administrailon 91-97 

2,292 148-2,543) 

59 (50-68) 

51 (41-61) 

Total 

30,800 (>7,117-33,226) 

39 P7-41> 

33 (31-34) 


‘Percent of total combined BLS andWC estimates reported by RL3. 
tPercent of total including coplute-recapliire estimates reported by BLS. 
SPublisheci BLS rumPers differ from calctiiatec tota because of rounding. 


TABLE 9 

Person Match Between Bureau of Labor Statistics (BLS) Annual Sur'vey, and Myorkers' 
for >7 Days Away from Work by injury, Michigan i9S9 to 2001 

BLS 1999-2001 

Injury Average (Range) 

Compensation 

Percent* 

Claims (MvC) 

PercentT 

00, 09 

3,131 617-3,910) 

46 (39-51) 

46 (39-51) 

00. Traumatic injuries, unsp. 

(1,491) (1,087-1,996) 

94 (92-96) 

94 (92-96) 

09. Other traumatic injiiiies 

(1,640) (1,229-1,913) 

32 (23-40) 

32 (23-40) 

01, 02 

17,416(14,912-18,798) 

37(34-40) 

31 (30-33) 

01. Traumatic injuries !o benes 

(4,192)^,531-4,598) 

53 (5D-55! 

52 (49-54) 

02. Traumatic injuries 1o muscles, tendons, etc 

(13.222) (11,380-14,198) 

34 (30-38) 

29(28-30) 

03, 04, 05 

4,091 (3,8%-4,3U) 

58(55-61) 

56 (55-58) 

03. Open wounds 

(1,945) (1.681-2,104) 

47 (42-50) 

46 (42-49) 

04. Siiiface wounds and bruises 

(1,743) (1,557-1,910) 

81 (73-86) 

81 (73-85) 

05. Burns 

402 (287-471) 

52 (47-55) 

52 (47-55) 

OC. intracranicai injuries 

109 (73-141) 

.54(40-81) 

54(40-81) 

07- Effects of environmsnial conditions 

_ 

— 

_ 

08. Multiple traumatic injuries 

1,066(895-1,1 79) 

39 (34-41) 

38(33-41) 


‘Percent of total combined BLS, and WC estimates reported by BLS. 
rPercent of total inciuoing caplure-recapiure estimates reported by BLS. 

Tclals were not calculated pecause of differences in nomenclature of Injury/lilness reccroing schemes in BLS and in WC, 


TABLE 10 

Person Match Beween Bureai of Labor Statistics (BLS) Annual Sun/'ey. and Workers' Compensation WC) Claims 
for >7 Days Away from Work by illness, Michigan 1999 to 2001 


BLS 1999-2001 

Illness Average (Range) Percent' PercentT 


7a Skin 

71 (50-107) 

38 (33-48) 

38 (33-48) 

7c. Respiratory conditions due to toxic agents 

26 (2-50) 

23 (3-40) 

23 (3-40) 

7d. Poisoning 

35 (0-84) 

5! (0-100) 

51 (O-lQOj 

7e. Disorders due to physical agents 

21 (0-45) 

29(0-54) 

29 (0-54) 

7f. Disorders associated with repealed traurrH 

1,957 (1,821-2,212) 

59 (54-6S) 

57 (53-64) 

7g. Other 

16,447 (14,244-17,421) 

34(30-37) 

28(27-30) 


‘Percent of total combined Bt.S and WC estimates reprjrlecl by Bi.S. 
rPe'cent of total including captuie-recaplute estimates teoorted by BLS, 

Totals were not calculated because of diffei'snces in nomenclature or Injuryfi.iness recording schemes m BLS and in WC. 
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TABLE 11 

lliustration of Calculations Used to Estimate Total Number oi injuries and Illnesses based on incivldual with Greater 
Than 7 Days Away from Work, Michigan 1999 to 2001 


1899-2001 

BLS WC Average (Range) 


Yes 

Yes 

13,685 {9,025-17.5941 


Yes 

No 

17,115 (14,462-18,791) 

B 

No 

Yes 

48,579 (45,614-54,079) 

G 

No 

No 

15,654 (8,?36-19.69'l! 

D 

Total 


95.033 (80,967-106,996) 

Totai/{A B + C + D) 

Cases in BL.S and/ur WC 


79,379 (72,731-87,305) 

h -i- a -t- c 

Cases in BLS only 


30,800 (27,117-33,22$) 

A + B 

Percentage captired by SI..8 without cap- 


0.388 (0.373-0.410) 

(A + B)/(A -1- 3 + C) 

ture-nsgatlve estimate 

Percentage capln'ed by BL.S where total 


0.324 (0.310-0.335) 

E = (A + B)/(A + 3 -t C -1- D) 

Includes c^ture-recaoiure estimate 

BLS Estimate 


281,567 (258,000-296,700) 

F 

Our Estimate 


869,034 (770,149-93.5,484) 

F/E 


[ionabie matches were considered 
imatchos. 

BLS only coilccLS persona! iden- 
iii'iers on individuals wiili days 
away fniin work. When matching 
ilic total number of mjiihcs and 
dinesses, we assumed dial reporis 
of injuries and illnesses from the 
same companies in difl'ereiu data- 
bases represenied the same people. 
Tliis clearly was not true. Where 
we had iiifoimatioii on the individ- 
ual. we found dial cases in the 
different databases from die same 
companies were dcfiniicly noi 
identical. Partly due to this conser- 
vative assumption, wc found much 
less of ail undcrcouni by BT.S for 
ill! injuries and illnesses ilO'H 'fa- 
ble 4) than for tlrosc witii days 
away from work (61 Table 7). 
liiTuitively, it does not make sense 
that there is more under recording 
for ihe severe cases liial have days 
away from work as compared to ail 
cases. However, a survey of em- 
ployer recoals from 200 esiablish- 
ments in 198? in Massachusetts 
and Missouri and a nationwide sur- 
vey of cniploycr records from 250 
establishments in 1998 showed that 
under recording of lost workday 
injuries was iwo lo ihree limes as 
frequent as under recording for all 
cases 259c versus 10% in 1987 and 
22% 10 33% versus 11%' in 1998.’^ 

'Ihe larger difference in under- 
t-Duntha ‘■lays aw ty tnniiw ukvast . 


may be parily e.xplained by ihe dif- 
forcnccs in recording by cximpiuiics. 
Wc have anecdotal knowledge iliai 
in some larger companies thai Ihe 
individual responsible for complet- 
ing die DLS aiuiual survey and maiii- 
lainiiig ihe OSflA log from whicli 
the BL8 amtual survey is derived is 
difl'creiil from tiie person in [lie com- 
pany respoiisihle for irackiiig work- 
ers' compensation. Any discrepancy 
in recording cases in liio BL.S and 
worker compensaiion databases 
would be greater for cases with days 
away from work whicii were poicn- 
lially included in the worker com- 
pensation database in contrast to the 
medical only claims wliicli were noi. 
However, it is likely that a large part 
of die difference is secondary to the 
fact dial wc ovcrmaiciicd for all in- 
juries and illnesses where no infor- 
nmlion on individual people was 
available, rinding rnaichcs between 
the diitabases when one does not 
truly exist will iucrcasc die BLS 
esiimaio and accordingly decrease 
any estimated undercount. 

Ciipturc-rccapture depends on a 
number of assumpiioiis. including 

1) all cases in the population have 
flic same probability of being iden- 
lil'ied in iliedilTereni daia bases and 

2) ascertainment in the different 
data bases is independent between 
any iwo daia sources.'^ 'llie likeli- 
hood that an enijilover became 
aware '.>t a v/orkplacc iniiiry and 


illness will vary by company. As 
described previously, who com- 
pleted Lite BLS annual survey and 
(heir awareness of who has filed for 
Workers' Comjxnisation may differ 
by company. Otic would also sus- 
pect Ibal W'orkers' Coinpensalioi! 
and the BL.S annual survey are not 
independent, le. being in one likely 
iiicrease (he chance of being in the 
odicr database. If litis were true 
(hen die capture -recapture csiiniaic 
would favor Ihe IM.S aniiual survey 
appearing more complete dtan it 
mally L aiu'l would not accouui for 
the BL.S undercount reported in this 
analysis. Furthermore, if one ig- 
nored liic csiimaicd cases missed 
according to the capture-recapture 
analysis, the BLS estimate still 
missed 6\9, uf cases as compared 
to 68% when capture-recapture re- 
sults were included (Table 7). 

Tiic number of cases missed var- 
ied by industry category' ()% to 86% 
(Tabic 8). Our results show diat 
(here was more variaiion in incom- 
plete reporting between types of 
injuries {6-7'l7f; Tabic 9) and 
(ypes of illnesses (43-77%,; Table 
10) than between all injuries com- 
bined and all illnesses combined 
(67%,' versus 69%') across all indus- 
tries (Table 7). Accordingly, cue 
cannot use a single factor to ac- 
couni lor ihe uiideresdmaie. For 
certain indiistries like asrriculfure 
there did not seian to Ki much of an 
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uridercouiil. One would like (o ibink 
that was because tlie injuries and 
illnesses were being captured but it is 
more likely given ilie mhure ol' I'arni- 
ing in MiciiipiUi, sell-employed and 
noi covered by eiiher she 11I.S aiitaial 
survey. OSHA iiispeciioiis iior she 
WC system that all systems were 
missing cases from lliis indusSry. 

To oboii! more accuraic csiintiics 
of woi'k-reiiJted itijuries and illnesses, 
changes in ilie curreiii sysieni will be 
needed to address liic undcrcouiiL. The 
developi!ie!!i ol'ihs national Cl '01 sys- 
tem i'cH- occupalioiia! fatal injuries is an 
example of basic changes that were 
implemented io anrect the underatuni 
in fatal work-relatal injuries. CIOI 
uses iiiulliplc dvta sources that ci>vcr 
all employees and data sources ihai 
arc no!, dependen! on an employer 
cither being aware of die condition 
or submiding the report. No such 
coaipieiiciisivc system for noiiiaial 
work-related injuries and illnesses ex- 
ists at eitlier the national or state level. 
Azitt'orr CL al'‘' has tlcscnhcd hic txn!- 
cepliial filters that lead ivi uttderrepori- 
ing: worker needs to report injury/ 
illness or mcdicai care us supervisor; 
bealih care pnyvider neeiis to recognize 
work-rclatcdness: trealiiicia siccds to 
be chtirged to workers’ compensation; 
bealili care jirovider needs to panici- 
patc hi an occupaiioaai discase- 
iep<)rling system; and theinjury/sihiess 
needs to Ixt recorded by the employer. 
z\ny coinprchciisivc system iJiat is de- 
signed in the future will need to ad- 
dress potential impc<liitieiu.s at cacti of 
these decision pciints to ensure more 
complete reporting llian the current 
sysieuL 

A more comprehensive surveil- 
lance sysiem lor work-related iuju- 
ries and illnesses would Ki useful to 
inform decision-making on the allo- 


cation of public health resources to 
occupational health aad safety in 
coDiparisai to otiicr public licalLli 
issues and lo priorili/e. target and 
evidiiate brith public healtli and en- 
forccmeiu aclivily to reduce work- 
related injuries and ilhiesses. 
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[Additional submission from Mr. Michaels, “Work Related Ampu- 
tation in Michigan, 2007,” may be accessed at the following Inter- 
net address:] 

http: / / WWW. oem. msu.edu / userfiles / file I Annual%20Reports ! Amputations / 
2007%20MI%20WR%20amputations.pdf 


Chairwoman WOOLSEY. Now, we have a guest of — Congress- 
woman Titus from Nevada is here. She is a member of the Edu- 
cation and Labor Committee. And this is an issue of great interest 
to her. So I would like to recognize her for 5 minutes. 
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Ms. Titus. Thank you very much, Madam Chairman, for allow- 
ing me to join this very important subcommittee hearing. 

The Protecting American Workers Act proposes to update both 
the civil and criminal penalties under the 1970 OSHA. So the pen- 
alties will function as an effective deterrent, and hold those respon- 
sible for unsafe working conditions accountable. 

As you well know, my home state of Nevada is one of 22 states 
that has developed its own independent program. Now, these state 
programs are required by law to be at least as effective as the fed- 
eral standards. And, yet. Title Four of the Protecting America 
Work Act recognizes the fact that changes to OSHA don’t automati- 
cally apply to the states with an approved state plan. 

The bill instructs these states to change their plans to conform 
with the federal law. But the question is: What if a state chooses 
not to comply? Issues of state non-compliance have recently been 
brought to light in Nevada. And what is very clear from the recent 
OSHA special review of Nevada’s program is that we have not been 
doing a good job of enforcing those standards in the state. 

Yet, under current law, federal OSHA has only two options to 
make Nevada comply and protect its workers. One is to ask nicely. 
And the other is to take the much more drastic action and take 
over the state plan. Now, this is an extreme step that removes the 
state’s control, leaves state and local government employees unpro- 
tected, and adds cost to the federal government for funding and 
running the state plan. 

That is why, this morning, with the help of the chairwoman, I 
introduced legislation called Ensuring Worker Safety Act. And it 
would provide workers with safety standards and more effective en- 
forcement, but also would allow the states to still play an impor- 
tant role, and protect states’ rights. And it would do this by giving 
OSHA some options other than just the two extremes. 

It would establish a formal mechanism for identifying a problem 
with a state plan, and compel a remedy, without beginning the 
process of withdrawing approval. 

Now, I would like to ask you if such concurrent enforcement 
would be a good tool for OSHA so that you don’t have to take one 
of the two extreme steps, and would allow states to remedy the 
problem, but give you some control during that period; and would 
also put some timelines in place so they can’t drag this process out 
forever? 

So I would ask that to the — Secretary Michaels. And, then, I 
would ask you, Mr. Cruden, if you would talk about how concurrent 
enforcement has been effective in dealing with environmental law. 

Mr. Michaels. Congresswoman Titus, first, thank you for your 
work examining the effectiveness of state plans, and, particularly, 
the Nevada plan. 

Too many Nevadans have died needlessly in workplaces because 
of — and I think the inadequacies of OSHA regulation have posed 
a difficult challenge there, and are — really need to be addressed. 
And our audit there has determined some very significant prob- 
lems. And we are now looking at other states as well. And I think, 
with your help, we have really begun to take on this issue. And it 
is a very important one. 
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I haven’t seen your legislation. I had heard it was coming. We 
certainly need tools to — you have summarized the problem very 
clearly. We have the death penalty available. We could take over 
a state plan, or we could ask very nicely. But we don’t have any- 
thing in between. 

And for us to have effective oversight of state plans, we need ad- 
ditional tools. And so I think anything that helps us get there will 
be very welcome. And I look forward to working with you on this. 

Ms. Titus. Thank you. 

Mr. Cruden. In environmental law, we actually have a long his- 
tory of working with states, because they are an integral part of 
what we try to accomplish in this notion that we refer to as “Coop- 
erative Federalism,” where states actually, in environmental pros- 
ecution, bring most of the cases — civilly, certainly — ^but there is, in 
fact, a place for federal actions, and, then, at the very top of those, 
federal criminal actions. 

But in the United States today, most of the — ^your environmental 
prosecutions are done by state and local governments, which I ac- 
tually think is the right way to do it. But there has to be a check 
and balance. There has to be a way that we are assuring that those 
prosecutions are consistent across the country, and meet the min- 
imum standards that I believe you are advocating. 

Ms. Titus. Thank you. 

And thank you. Madam Chairman. And I look forward to work- 
ing on this legislation with your guidance, and with help from 
OSHA, as we move forward. 

Chairwoman WOOLSEY. Oh, thank you. Congresswoman, for 
being here. 

Thank you, panel one. You have helped us a lot. You have filled 
in a lot of the questions. And we will go forward from here. And 
the next step forward is panel two. Thank you. 

Look who is here. 

We have been joined by our ranking member. Congresswoman 
McMorris Rodgers. 

I gave your apologies. 

Mrs. McMorris Rodgers. Thank you. 

Chairwoman WooLSEY. I told them it was beyond your control, 
which — if we could have put this off, we would have. 

Mrs. McMorris Rodgers. Yes. 

Chairwoman WoOLSEY. That was beyond our control. 

So now I would like to introduce our second panel of very distin- 
guished witnesses. 

First, in this order of presentation — Mr. Eric Frumin serves as 
the health and safety coordinator for Change to Win. Eric serves 
as chair of the Labor Advisory Committee on OSHA Statistics to 
the U.S. Bureau of Labor Statistics from 1983 to 2003. He received 
his B.A. from the State University of New York in 1979, and his 
master’s degree from New York University in 1981. 

Next, Mr. Jonathan Snare is a partner in Morgan Lewis’ Labor 
and Employment Practice. Mr. Snare’s practice focuses on labor-re- 
lated issues, including occupational safety and health, mine safety 
and health, and whistleblower cases. 

He received his J.D. from Washington and Lee University School 
of Law and his B.A. from the University of Virginia. 
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And I think you heard me say that the — we do have a lighting 
system here. The green light goes on when you start speaking. And 
by the time it gets to yellow, if you are wrapping up, you know you 
will get finished. 

Thank you. 

We will start with you, Mr. Frumin. 

STATEMENT OF ERIC FRUMIN, HEALTH AND SAFETY 
COORDINATOR, CHANGE TO WIN 

Mr. Frumin. Thank you. Chairman Woolsey, Ranking Member 
McMorris Rodgers, and members of the subcommittee, for the op- 
portunity to testify today. 

I am Eric Frumin, Health and Safety Coordinator for Change to 
Win. I have worked in this field for 36 years. 

We greatly appreciate the leadership of Chairman Miller, Ms. 
Woolsey, the subcommittee, for holding this hearing, and for your 
determined interest in the serious problems confronting workers, 
ethical employers, OSHA and others concerned with the severe 
gaps in OSHA’s enforcement, including, specifically, the question of 
outdated penalties. 

These shortcomings endanger workers’ lives, and Congress has 
the power to close the gaps and strengthen the protections that 
workers deserve. We strongly support the Protecting America’s 
Workers Act. We also support the other changes that we now un- 
derstand the committee is considering, to further improve the bill. 

And I would note that the AFL-CIO has submitted a statement 
of support as well. 

First, let us recognize that the OSH Act has made a substantial 
difference for workers and employers. But 40 years on, the — 
OSHA’s enforcement program is too weak in many respects. 
OSHA’s ability to effectively conduct enforcement programs has 
been diminished. And even with the important additional resources 
which President Obama and Secretary Solis have added, the num- 
ber of inspectors has still not kept pace with the growth of the 
workforce. 

Many of the deficiencies in enforcement rest with the act itself, 
and must be addressed through congressional action. The max- 
imum and minimum penalties are too small to deter misconduct, 
particularly in comparison with environmental and other safety 
laws. 

OSHA continues to find and cite repeated violations where em- 
ployers don’t even fix the violations for which OSHA had cited 
them before. Why should negligent managers feel free in such — to 
engage in such negligence in the first place? Stronger sanctions are 
clearly necessary to make them fix these dangerous conditions the 
first time, without waiting for workers to suffer injury. 

And the problem of recidivist behavior is not limited to smaller 
employers. Major employers, like BP, have just paid tens of mil- 
lions of dollars for failing to keep their promises to their employees, 
their shareholders, and their communities, not to mention, OSHA. 

In 2005, the Cintas — OSHA cited the Cintas Corporation a 
$2,000 penalty for failing to guard machinery which was very dan- 
gerous, and which was the subject of a very — near-fatal incident a 
year before. Shortly thereafter, Eleazar Torres Gomes died at a 
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Cintas plant in Oklahoma. And another Cintas employee from Yak- 
ima, Washington — Mrs. McMorris Rodgers — close to your district — 
was very severely injured at the same — around the same time. 

After multiple worker complaints, OSHA inspections, and a $3 
million penalty, Cintas finally agreed to fix the same hazards in 
106 locations in 36 states around the country. It should not have 
required his death in order for Cintas to accept its responsibilities 
to its employees, and fix those problems, after being cited the first 
time, especially when they knew how serious that problem was. 

The current penalties are much too low. The message to employ- 
ers and workers in their communities, and shareholders, is pretty 
clear: Workers’ lives don’t mean much, and corporate executives 
have little to fear from the secretary of labor, under current law. 

In other cases, large companies like Xcel Energy, Incorporated 
hire others to do hazardous work because they know the work is 
dangerous. For instance, Xcel recently allowed a very disreputable 
contractor with a history of OSHA violations to work in a very dan- 
gerous situation. And it led to an incident where five employees 
died. Under the current OSHA statute, huge companies like Xcel, 
who hire these disreputable contractors, are exempt from liability. 

And this is the indictment that the U.S. attorney secured against 
Xcel. And in this case, they did it for — they indicted Xcel for aiding 
and abetting that contractor. I would like to have this entered into 
the record. 

But the corporate executives at 

Chairwoman WOOLSEY. Without objection. 

[The information follows:] 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Criminal Case No. 

UNITED STATES OF AMERICA, 

Plaintiff, 

V. 

1. Xcel Energy, Inc., 

2. Public Service Company of Colorado, 

3. RPI Coating, Inc., 

4. Philippe Goutagny, and 

5. James Thompson, 

Defendants. 

INDICTMENT 
18U.S.C. §§ 2,1519 
29U.S.C. §666 

The Grand Jury charges that: 

1 . On October 2, 2007, five men - Gary Foster, Don DeJaynes, Dupree Holt, 
Anthony Aguirre, and James St. Peters, all of whom were employed by RPI COATING, 
INC. - died at the Cabin Creek Hydro Plant, near Georgetown, Colorado. XCEL 
ENERGY, INC. and PUBLIC SERVICE COMPANY OF COLORADO operate the plant. 
The men were working inside a large, drained water pipe - called a penstock - when a 
fire erupted, but they did not die from exposure to the fire’s heat and flames. Their 
escape from the penstock was blocked by the fire, and they survived inside the 
penstock for about one hour before dying from asphyxiation due to inhalation of carbon 
monoxide produced by the fire. The five deaths were caused by violations of the 
Occupational Safety and Health Administration’s workplace safety and health 
regulations, as alleged below, which resulted in the fire and the failure to rescue the 
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men. 

2. XCEL ENERGY, INC. and PUBLIC SERVICE COMPANY OF COLORADO 
operate the Cabin Creek Hydro Plant, located on Guanella Pass Road at about 1 0,000 
feet elevation. It is a pumped storage electric power generation plant. Water is stored 
in an upper reservoir at about 11 ,000 feet elevation. During the day that water flows 
downhill through the penstock to turbines that generate electricity, and then into a lower 
reservoir at about 10,000 feet elevation. During the night the water is pumped back up 
through the penstock to the upper reservoir. The plant is located at a remote mountain 
site accessible only on a winding mountain road. 

3. The penstock is a pipe running approximately 4,000 feet through a mountain. 

The penstock consists of three sections of differing construction. The upper section is a 
15-foot diameter concrete pipe dropping vertically about 20 feet, then at a 55° angle for 
approximately 1,000 feet. The middle section is a 15-foot diameter concrete pipe 
dropping at a 10° angle for approximately 1 ,500 feet. The lower section is an 
approximately 12-foot diameter steel pipe dropping at a 2° angle for approximately 

1 ,500 feet, then dropping vertically for about 50 feet to the turbines. 

4. The steel section of the penstock had a lining to protect the steel from the water. 
By 2007, the lining of the steel section of the penstock had reached the end of its useful 
life. The Cabin Creek relining project involved maintenance of the penstock’s lining 
system by removing the old liner and replacing it with a new epoxy liner. 

5. In 2007, XCEL ENERGY, INC. and PUBLIC SERVICE COMPANY OF 
COLORADO contracted with RPI COATING, INC. to perform the maintonanco work. 

RPI COATINGS, INC. is a specialty coatings application company headquartered in 
Sante Fe Springs, California. Both XCEL ENERGY, INC. and PUBLIC SERVICE 


2 
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COMPANY OF COLORADO participated in the planning, bidding, review, execution, 
and supervision of the penstock relining project. 

6. PHILIPPE GOUTAGNY was the owner, president, and member of the board of 
directors of RPI COATING, INC. He had the authority to direct and control all of the 
activities of RPI COATING, INC., including the Cabin Creek penstock relining project. 
He was involved in the planning and supervision of the project. He visited and 
inspected the project on about September 24, 2007. 

7. JAMES THOMPSON was a vice-president and member of the board of directors 
of RPI COATING, INC. He had the authority to direct and control many of the activities 
of RPI COATING, INC. He was involved in planning the Cabin Creek relining project, 
and he directed and supervised the project. He visited and inspected the project on 
about September 24, 2007. 

8. The penstock was a permit-required confined space subject to the Occupational 
Safety and Health Administration’s general industry confined space regulation, found at 
29 C.F.R. § 1910 . 146 , and other regulations specified below. However, prior to the 
penstock relining project, XCEL ENERGY, INC. and PUBLIC SERVICE COMPANY OF 
COLORADO consistently treated the penstock as a non-permit-required confined 
space. 

9 . XCEL ENERGY, INC., PUBLIC SERVICE COMPANY OF COLORADO, RPI 
COATING, INC., PHILIPPE GOUTAGNY, and JAMES THOMPSON were all aware that 
the relining project posed recognized serious health and safety hazards to their 
employees working inside the penstock. Additionally, during the penstock rolining 
project several incidents occurred that posed health and safety hazards to employees 
working inside the penstock, and XCEL ENERGY, INC., PUBLIC SERVICE COMPANY 
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OF COLORADO, RPI COATING, INC., and JAMES THOMPSON knew about those 
incidents. Nonetheless, XCEL ENERGY, INC., PUBLIC SERVICE COMPANY OF 
COLORADO, RPI COATING, INC., PHILIPPE GOUTAGNY, and JAMES THOMPSON 
did not comply with the confined space regulation at 29 U.S.C. §1910.146. 

10. During the bidding, planning, contract negotiation, pre-job, and execution phases 
of the relining project in 2007, XCEL ENERGY, INC., PUBLIC SERVICE COMPANY OF 
COLORADO, and RPI COATING, INC. considered whether the penstock relining 
project involved a permit-required confined space entry. At a September 2007 pre-job 
meeting, representatives of XCEL ENERGY, INC., PUBLIC SERVICE COMPANY OF 
COLORADO, and RPI COATING, INC., including JAMES THOMPSON, discussed 
whether the project involved a permit-required entry, and they all agreed that they would 
follow RPI COATING, INC.’s confined space program. However, XCEL ENERGY, INC., 
PUBLIC SERVICE COMPANY OF COLORADO, RPI COATING, INC., PHILIPPE 
GOUTAGNY, and JAMES THOMPSON did not develop and implement a written permit 
space program that complied with the requirements of the confined space regulation at 
29 C.F.R. §1910.146. 

1 1 . During the planning, contract negotiation, and execution phases of the relining 
project in 2007, XCEL ENERGY, INC., PUBLIC SERVICE COMPANY OF COLORADO, 
and RPI COATING, INC. considered what to do in the event rescue and emergency 
services were needed for the penstock relining project. At a July 2007 safety training 
exercise at the Cabin Creek Hydro Plant the upcoming penstock relining project was 
discussed, and a roprosontativo of the Clear Crook Firo Authority told XCEL ENERGY, 

INC. and PUBLIC SERVICE COMPANY OF COLORADO representatives that his 
agency would like to do some preparation and training at the Cabin Creek Hydro Plant 
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in anticipation of the relining project. XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO did not conduct such an exercise. At a September 2007 
pre-Job meeting, representatives of XCEL ENERGY, INC., PUBLIC SERVICE 
COMPANY OF COLORADO, and RPI COATING, INC., including JAMES THOMPSON, 
discussed rescue and emergency services options. XCEL ENERGY, INC. and PUBLIC 
SERVICE COMPANY OF COLORADO instructed RPI COATING, INC. that in the event 
rescue and emergency services were needed during the project its employees should 
call the control room operators at Cabin Creek Hydro Plant, who would, in turn, call 911. 

12. From about September 4 to October 2, 2007, during the outage of the Cabin 
Creek Hydro Plant while the upper reservoir and penstock were drained of water, RPI 
COATING, INC. employees undertook blasting the old lining system from the steel pipe 
section and applying the new epoxy liner, all under the supervision of XCEL ENERGY, 
INC. and PUBLIC SERVICE COMPANY OF COLORADO. During that period, XCEL 
ENERGY, INC. and PUBLIC SERVICE COMPANY OF COLORADO had their 
employees working intermittently inside the penstock, performing inspections, doing 
welding, supervising and inspecting the relining project, and other general industry 
activities. 

13. On October 2, 2007, an employee of XCEL ENERGY, INC. and PUBLIC 
SERVICE COMPANY OF COLORADO entered the penstock early in the morning to 
perform welding, and then left the penstock. Thereafter, RPI COATING, INC. 
employees began spraying the new epoxy liner onto the steel pipe section. They had 
methyl ethyl ketene, a common industrial solvent also known as MEK, inside the 
penstock to clean their application equipment. MEK is a Class 1-B flammable liquid 
which is volatile at low temperatures. They encountered difficulties with the epoxy 
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application equipment, and they brought additional MEK into the penstock to clean their 
application equipment. 

14. XCEL ENERGY, INC. and PUBLIC SERVICE COMPANY OF COLORADO were 
familiar with MEK, and they knew that RPI COATING, INC. had two 55-gallon drums of 
MEK on site for use in the relining project and that MEK was recommended for use with 
the epoxy materials. It was foreseeable to XCEL ENERGY, INC., PUBLIC SERVICE 
COMPANY OF COLORADO, RPI COATING, INC., PHILIPPE GOUTAGNY, and 
JAMES THOMPSON that RPI COATING, INC. would use the MEK inside the penstock 
during the relining project and that the presence of MEK inside the penstock could 
cause injury and death to people working inside the penstock. 

15. On October 2, 2007, the MEK that RPI COATING, INC. employees brought into 
the penstock volatilized into the air in the work space, causing employees to suffer 
irritation and complain to their managers. An ignition source in the vicinity of the epoxy 
sprayer ignited the MEK vapor, starting a fire. There was oniy one viabie egress point, 
which was located at the low end of the penstock. The fire was located between the 
five men who died and that egress point, so the five men retreated up the penstock, but 
they were unable to get past the 55° section of the penstock. Several RPI COATING, 
INC. employees located on the other side of the fire escaped the penstock and lived. 
RPI COATING, INC. employees called the Cabin Creek control room operators, who, in 
turn, called 91 1 . Numerous rescue and emergency responders came to the plant, but 
they were not trained and equipped for the task, and their efforts did not succeed in 
rescuing the five trapped men. 

16. XCEL ENERGY, INC. and PUBLIC SERVICE COMPANY OF COLORADO 
committed the following acts which caused the deaths of the five employees: 
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a. XCEL ENERGY, INC. and PUBLIC SERVICE COMPANY OF 
COLORADO willfully violated 29 C.F.R. 1910, §§ 146(c)(1), (c)(2), (c)(4), 
(c)(8)(i), (d)(9), and (k)(1)(i) through (v). 

b. XCEL ENERGY, INC. and PUBLIC SERVICE COMPANY OF 
COLORADO aided, abetted, counseled, commanded, induced, and 
procured the commission of violations of 29 C.F.R. §§1910.146(k)(1 )(i) 
through (v) by RPI COATING, INC., PHILIPPE GOUTAGNY, and JAMES 
THOMPSON. 

The provisions that XCEL ENERGY, INC. and PUBLIC SERVICE COMPANY OF 
COLORADO violated, which provisions are standards, rules, and regulations 
promulgated and prescribed pursuant to Title 29, United States Code, Chapter 15, are 
more particularly described as follows: 


Provisions of 29 CFR 1910 
Violated and a General 
Description of the Provisions 

Manner and Means By Which These Defendants 
Violated the Provisions 

§146(c)(1): The employer shall 
evaluate the workplace to 
determine if any spaces are 
permit-required confined 
spaces. 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO evaluated the 
penstock via hazard assessments, but they did not 
determine that the penstock was a permit-required 
confined space. 

§146(c)(2): If the workplace 
contains permit spaces, the 
employer shall inform exposed 
employees, by posting danger 
signs or by any other equally 
effective means, of the 
existence and location of and 
the danger posed by the permit 
spaces. 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO did not inform their 
exposed employees, by posting danger signs and 
by other equally effective means, of the existence 
and location of and the danger posed by entry into 
the penstock for the relining project. 
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§146(c)(4): If the employer 
decides that its employees will 
enter permit spaces, the 
employer shall develop and 
implement a written permit 
space program that complies 
with §146. The written program 
shall be available for inspection 
by employees and their 
authorized representatives. 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO did not develop and 
implement a written permit space program for the 
Cabin Creek job that complied with §146 

§146(c)(8)(i): When an 
employer (host employer} 
arranges to have employees of 
another employer (contractor) 
perform work that involves 
permit space entry, the host 
employer shall inform the 
contractor that the workplace 
contains permit spaces and 
that permit space entry is 
allowed only through 
compliance with a permit space 
program meeting the 
requirements of §146. 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO arranged to have 
employees of another employer. RPI Coating. Inc., 
perform work inside the penstock that involved 
permit space entry, but they did not inform RPI 
COATING, INC. that the penstock was a permit 
space and that entry was allowed only through 
compliance with a permit space program mooting 
the requirements of §146. 

§146(d)(9}: Develop and 
implement procedures for 
summoning rescue and 
emergency services, fcr 
rescuing entrants from permit 
spaces. 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO developed and 
implemented a procedure for summoning rescue 
and emergency services - which was call the Cabin 
Creek control room operators, who would then call 
911 - but they did not develop and implement 
procedures for rescuing entrants from permit 
spaces. 
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§146(k)(1)(i): An employer who 
designates rescue and 
emergency services pursuant 
to paragraph (d)(9) of §146 
shall evaluate a prospective 
rescuer’s ability to respond in a 
timely manner, considering the 
hazard(s) identified. 

XCEL ENERGY, INC., PUBLIC SERVICE 

COMPANY OF COLORADO, and RPI COATINGS, 
INC. were required to comply with §146(k)(1)(i). 

RPI COATINGS, INC. discussed with XCEL 
ENERGY, INC. and PUBLIC SERVICE COMPANY 
OF COLORADO what should be done in the event 
rescue and emergency services were needed. 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO directed RPI 

COATING, INC. to call the Cabin Creek control 
room operators, who would call 91 1 . However, 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO did not evaluate the 
prospective rescuers’ ability to respond in a timely 
manner, considering the hazards identified. 

§146(k)(1)(ii): An employer 
who designates rescue and 
omorgoncy services pursuant 
to paragraph (d)(9) of §146 
shall evaluate a prospective 
rescue service’s ability, in 
terms of proficiency with 
rescue-related tasks and 
equipment, to function 
appropriately while rescuing 
entrants from the permit space. 

XCEL ENERGY, INC., PUBLIC SERVICE 

COMPANY OF COLORADO, and RPI COATINGS, 
INC. were required to comply with §146(k)(1)(i). 

RPI COATINGS, INC. discussed with XCEL 
ENERGY, INC. and PUBLIC SERVICE COMPANY 
OF COLORADO what should be done in the event 
rescue and emergency services were needed. 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO directed RPI 

COATING, INC. to call the Cabin Creek control 
room operators, who would call 91 1 . However, 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO did not evaluate the 
prospective rescuers’ ability, in terms of proficiency 
with rescue-related tasks and equipment, to 
function appropriately while rescuing entrants from 
the permit space. 
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§146(k)(1)(iii): An employer 
who designates rescue and 
emergency services pursuant 
to paragraph (d)(9) of §146 
shall select a rescue team or 
service that has the capability 
to reach victims within a time 
frame that is appropriate for 
the permit space hazards 
identified and that is equipped 
for and proficient in performing 
the needed rescue services. 

XCEL ENERGY, INC., PUBLIC SERVICE 

COMPANY OF COLORADO, and RPI COATINGS, 
INC. were required to comply with §146(k)(1)(i). 

RPI COATINGS, INC. discussed with XCEL 
ENERGY, INC. and PUBLIC SERVICE COMPANY 
OF COLORADO what should be done in the event 
rescue and emergency services were needed. 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO directed RPI 

COATING, INC. to call the Cabin Creek control 
room operators, who would call 91 1 . However, 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO did not select a 
rescue team and service that had the capability to 
reach victims within a time frame that was 
appropriate for the permit space hazards identified 
and that was equipped for and proficient in 
performing the needed rescue services. 

§146(k)(1)(iv): An employer 
who designates rescue and 
emergency services pursuant 
to paragraph (d)(9) of §146 
shall inform each rescue 
service of the hazards they 
may confront when called on to 
perform rescue at the site. 

XCEL ENERGY, INC., PUBLIC SERVICE 

COMPANY OF COLORADO, and RPI COATINGS, 
INC. were required to comply with §146(k)(1)(i). 

RPI COATINGS, INC. discussed with XCEL 
ENERGY, INC. and PUBLIC SERVICE COMPANY 
OF COLORADO what should be done in the event 
rescue and emergency services were needed. 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO directed RPI 

COATING, INC. to call the Cabin Creek control 
room operators, who would call 91 1 . However, 

XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO did not inform each 
rescue service of the hazards they may confront 
when called on to perform rescue at the site. 
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§146(k)(1)(v): An employer 
who designates rescue and 
emergency services pursuant 
to paragraph (d)(9) of §146 
shall provide the rescue team 
or service selected with access 
to all permit spaces from which 
rescue may be necessary so 
that the rescue service can 
develop appropriate rescue 
plans and practice rescue 
operations. 


XCEL ENERGY, INC., PUBLIC SERVICE 
COMPANY OF COLORADO, and RPI COATINGS, 
INC. were required to comply with §146(k)(1)(i). 

RPI COATINGS, INC. discussed with XCEL 
ENERGY, INC. and PUBLIC SERVICE COMPANY 
OF COLORADO what should be done in the event 
rescue and emergency services were needed. 
XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO directed RPI 
COATING, INC. to call the Cabin Creek control 
room operators, who would call 911. However, 
XCEL ENERGY, INC. and PUBLIC SERVICE 
COMPANY OF COLORADO did not provide the 
rescue team and service selected with access to all 
permit spaces from which rescue may be 
necessary so that the rescue service could develop 
appropriate rescue plans and practice rescue 
operations. 


17. RPI COATING, INC., PHILIPPE GOUTAGNY, and JAMES THOMPSON willfully 
violated the following standards, rules, and regulations, which provisions were 
promulgated and prescribed pursuant to Title 29, United States Code, Chapter 15: 


Provisions of 29 CFR 1910 Violated 
and a General Description of the 
Provisions 

Manner and Means By Which These 
Defendants Violated the Provisions 

§146(c)(1): The employer shall 
evaluate the workplace to determine if 
any spaces are permit-required 
confined spaces. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON did 
not evaluate the workplace to determine if 
any spaces were permit-required confined 
spaces. 

§146(c)(2): If the workplace contains 
permit spaces, the employer shall 
inform exposed employees, by 
posting danger signs or by any other 
equally effective means, of the 
existence and location of and the 
danger posed by the permit spaces. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON did 
not inform exposed employees, by posting 
danger signs and by any other equally 
effective means, of the existence and 
location of and the danger posed by the 
permit spaces. 
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§146(c)(4): If the employer decides 
that its employees will enter permit 
spaces, the employer shall develop 
and implement a written permit space 
program that complies with §146. The 
written program shall be available for 
inspection by employees and their 
authorized representatives. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON did 
not develop and implement a written permit 
space program for the Cabin Creek job that 
complied with §146. 

§146(d)(2): Identify and evaluate the 
hazards of permit spaces before 
employees enter them. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON did 
not identify and evaluate the hazards of the 
penstock before their employees entered it. 

§146(d)(3)(iv): Develop and 
implement the means, procedures, 
and practices necessary for safe 
permit space entry operations, 
including ventilating the permit space 
as necessary to eliminate or control 
atmospheric hazards. 

RPI COATING, INC. installed a ventilation 
system inside the penstock, but the 
ventilation system was inadequate to 
eliminate and control the atmospheric 
hazards resulting from the presence of MEK 
inside the penstock. 

§146(d)(4}(ii}: Provide ventilating 
equipment needed to obtain 
acceptable entry conditions. 

RPI COATING, INC. installed a ventilation 
system inside the penstock, but at the time 
of the fire on October 2, 2007, one of the 
dehumidifcation units and the dust collector 
were not operating, and the ventilation 
system was inadequate to obtain acceptable 
entry conditions. 

§146(d)(5)(i): Evaluate permit space 
conditions when entry operations are 
conducted, including test conditions in 
the permit space to determine if 
acceptable entry conditions exist 
before entry is authorized to begin, 
and, if entry is authorized, entry 
conditions shall be continuously 
monitored in the areas where 
authorized entrants are working. 

RPI COATING, INC. conducted air 
monitoring at the entrance hatch, but it failed 
to continuously monitor the air where 
entrants were working. 

§146(d)(5)(ii): Evaluate permit space 
conditions when entry operations are 
conducted, including test or monitor 
the permit space as necessary to 
determine if acceptable entry 
conditions are being maintained 
during the course of entry operations. 

RPI COATING, INC. conducted air 
monitoring at the entrance hatch, but it did 
not monitor the permit space where its 
employees were working as necessary to 
determine if acceptable entry conditions 
were being maintained during the course of 
entry operations. 
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§146(d)(9): Develop and implement 
procedures for summoning rescue 
and emergency services, for rescuing 
entrants from permit spaces. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON 
developed and implemented a procedure for 
summoning rescue and emergency services 
- which was call the Cabin Creek control 
room operators, who would then call 91 1 - 
but they did not develop and implement 
procedures for rescuing entrants from permit 
spaces. 

§146(d)(13): Review entry operations 
when the employer has reason to 
believe that the measures taken 
under the permit space program may 
not protect employees and revise the 
program to correct deficiencies found 
to exist before subsequent entries 
were authorized. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON had 
reason to believe that the measures taken 
under the permit space program may not 
protect employees, based upon their own 
observations of the penstock on about 
September 24, 2007, and based upon their 
knowledge that the sprayer would be located 
inside the penstock during application of the 
epoxy liner, necessitating the introduction of 
a solvent into the penstock. 

§146(d)(13}: Review entry operations 
when the employer has reason to 
believe that the measures taken 
under the permit space program may 
not protect employees and revise the 
program to correct deficiencies found 
to exist before subsequent entries 
were authorized. 

RPI COATING, INC. and JAMES 

THOMPSON had reason to believe that the 
measures taken under the permit space 
program may not protect employees, based 
upon events occurring inside the penstock 
during the job, including an injury to Greg 
Ledbetter, Jr., multiple instances of 
evacuation of the penstock due to high 
levels of carbon monoxide, and damage to 
electrical equipment. 

§146(k)(1)(i): An employer who 
designates rescue and emergency 
services pursuant to paragraph (d)(9) 
of §146 shall evaluate a prospective 
rescuer’s ability to respond in a timely 
manner, considering the hazard(s) 
identified. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON did 
not evaluate a prospective rescuer’s ability to 
respond in a timely manner, considering the 
hazards identified. 
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§146(k)(1)(ii): An employer who 
designates rescue and emergency 
services pursuant to paragraph (d)(9) 
of §146 shall evaluate a prospective 
rescue service’s ability, in terms of 
proficiency with rescue-related tasks 
and equipment, to function 
appropriately while rescuing entrants 
from the permit space. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON did 
not evaluate a prospective rescue service’s 
ability, in terms of proficiency with rescue- 
related tasks and equipment, to function 
appropriately while rescuing entrants from 
the permit space. 

§146(k)(1)(iii): An employer who 
designates rescue and emergency 
services pursuant to paragraph (d)(9) 
of §146 shall select a rescue team or 
service that has the capability to 
reach victims within a time frame that 
is appropriate for the permit space 
hazards identified and that is 
equipped fer and proficient in 
performing the needed rescue 
services. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON did 
not select a rescue team and service that 
had the capability to reach victims within a 
time frame that was appropriate for the 
permit space hazards identified and that 
was equipped for and proficient in 
performing the needed rescue services. 

§146(k)(1)(iv): An employerwho 
designates rescue and emergency 
services pursuant to paragraph (d)(9) 
of §146 shall inform each rescue 
service of the hazards they may 
confront when called or to perform 
rescue at the site. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON did 
not inform any rescue services of the 
hazards they may confront when called on to 
perform a rescue at the site. 

§146(k)(1)(v): An employerwho 
designates rescue and emergency 
services pursuant to paragraph (d)(9) 
of §146 shall provide the rescue team 
or service selected with access to all 
permit spaces from which rescue may 
be necessary so that the rescue 
service can develop appropriate 
rescue plans and practice rescue 
operations. 

RPI COATING, INC., PHILIPPE 

GOUTAGNY, and JAMES THOMPSON did 
not provide the rescue team and service 
selected with access to all permit spaces 
from which rescue may be necessary so that 
the rescue service could develop appropriate 
rescue plans and practice rescue operations. 

§106(e)(2)(iv)(a): Flammable liquids 
shall be kept in covered containers 
when not actually in use. 

RPI COATING, INC. maintained MEK inside 
the penstock in uncovered buckets when not 
actually in use. 
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§106(e)(2)(iv)(c): Class 1 liquids may 
be used only where there are no open 
flames or other sources of ignition 
within the possible path of vapor 
travel. 

RPI COATING, INC. used MEK, a Class 1 
liquid, inside the penstock where there were 
sources of ignition within the possible path of 
vapor travel. 

§106(e)(2}{lv)(d): Flammable liquids 
shall be drawn from or transferred into 
vessels, containers, or portable tanks 
within a building only through a closed 
piping system, from safety cans, by 
means of a device drawing through 
the top, or from a container or 
portable tanks by gravity through an 
approved self-closing valve. 

RPI COATING, INC. drew and transferred 
MEK into vessels, containers, and portable 
tanks within a building, that is, the penstock, 
by several means, including pouring MEK 
from plastic buckets into the sprayer’s 
hoppers and by pumping MEK from plastic 
buckets into the sprayer, neither of which 
complied with §106(e)(2)(iv}(d). 

§106(e)(6}{i}: Adequate precautions 
shall be taken to prevent the ignition 
of flammable vapors. 

RPI COATING, INC. did not take 
precautions adequate to prevent the ignition 
of flammable vapors in that it failed to 
adequately control and eliminate MEK 
vapors and all sources of ignition. 

§106(e)(7}(i}(a): All electrical wiring 
and equipment shall be installed 
according to the requirements of 
Subpart S of Part 1910. 

RPI COATING, INC. and JAMES 

THOMPSON supplied the Cabin Creek job 
with equipment not rated to be used within 
classified locations, including lights, a 
sprayer, and power distribution centers. 

§304(g)(5): The path to ground from 
circuits, equipment, and enclosures 
shall be permanent, continuous, and 
effective. 

RPI COATING, INC. used a sprayer inside 
the penstock that did not have a permanent, 
continuous, and effective path to ground. 

§157(d}(1}: Portable fire extinguishers 
shall be provided for employee use 
and selected and distributed based on 
the classes of anticipated workplace 
fires and on the size and degree of 
hazard which would affect their use. 

RPI COATING, INC. provided fire 
extinguishers, but it failed to distribute them 
based upon the classes of anticipated 
workplace fires and on the size and degree 
of hazard which would affect their use. 

§157{d){4): The employer shall 
distribute portable fire extinguishers 
for use by employees on Class B fires 
so that the travel distance from the 
Class B hazard area to any 
extinguisher is 50 feet or less. 

RPI COATING, INC. provided fire 
extinguishers, but it failed to distribute them 
within 50 feet of the employees’ work area 
inside the penstock. 
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COUNTS 1 -5 

Violating OSHA Regulation and Causing Death, 29 U.S.C. §666 

18. Paragraphs 1 through 17 are realleged and incorporated into Counts 1 through 5 
by reference. 

19. On or about October 2, 2007, in the State and District of Colorado, XCEL 
ENERGY, INC., PUBLIC SERVICE COMPANY OF COLORADO, RPI COATING, INC., 
PHILIPPE GOUTAGNY, and JAMES THOMPSON were employers who willfully 
violated standards and rules promulgated by the Occupational Safety and Health 
Administration (OSHA) pursuant to section 655 of Title 29, United States Code, and 
willfully violated regulations prescribed pursuant to Chapter 1 5 of Title 29, United States 
Code, and those violations, which are specified above in paragraphs 16 and 17 and 
apply to all counts, caused death to the employee specified below for each count: 


Count 

Deceased Employee 

1 

Gary Foster 

2 

Don DeJaynes 

3 

Dupree Holt 

4 

Anthony Aguirre 

5 

James St. Peters 


20. All of the foregoing was in violation of Title 29, United States Code, Section 666, 
and Title 18, United States Code, Section 2. 

COUNT 6 

Obstruction, 18 U.S.C. §1519 

21 . On or about October 3, 2007, and continuing thereafter to August, 2009, in the 
State and District of Colorado, RPI COATING, INC. knowingly altered, destroyed, 
concealed, and covered up records, documents, and tangible objects, to wit: Gary 
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Foster’s and Don DeJaynes’ cameras and journals and Greg Ledbetter Sr.’s cell phone, 
with the intent to impede, obstruct, and influence the investigation and proper 
administration of a matter within the jurisdiction of a department and agency of the 
United States, to wit: the Occupational Safety and Health Administration and the 
Chemical Safety Board. 

22. All of the foregoing was in violation of Title 1 8, United States Code, Sections 2 
and 1519. 

A TRUE BILL. 


Ink signature on file in the clerk’s office 
Foreperson 


DAVID M. GAOUETTE 
United States Attorney 


s/John Haried 

John Haried 

Assislani United Slates Attorney 

1225 Seventeenth Street, Suite 700 
Denver. Colorado R0202 
Telephone: (303) 454-0100 
Facsimile; (303) 454-0404 
E-mail: John.Haried/^i^usdoj.gov 
Attorney for Government 
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DATE : August 27, 2009 

DEFENDANT : XCEL ENERGY. INC. 

ADDRESS : Minneapolis, Minnesota 

COMPLAINT FILED ? YES X NO 

IF YES, PROVIDE MAGISTRATE CASE NUMBER: 

IF NO, PROCEED TO “OFFENSE” SECTION 

HAS DEFENDANT BEEN ARRESTED ON COMPLAINT ? YES X NO 

IF NO, A NEW WARRANT IS REQUIRED 

OFFENSE : 

COUNT ONE THROUGH FIVE: Title 29, United States Code. Section 666. 

Violating OSHA Regulation and Causing Death. 

LOCATION OF OFFENSE (COUNTY/STATE): Clear Creek County. Colorado, 

PENALTY : COUNT ONE THROUGH FIVE : NMT $500,000 fine for each Count; 

$100 Special assessment fee. 

AGENT : Michael Lynliam, OSHA 

AUTHORIZED BY : John Haried 

Assistant U.S. Attorney 

ESTIMATED TIME OF TRIAL : 

live days or less X over live days other 

THE GOVERNMENT 

will seek detention in this case X will not seek detention in this case 

The statutory presumption of detention is or is not applieablc to this defendant. (Circle one) 
OCDETF CASE: Yes X No 
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DATE : August 27, 2009 

DEFENDANT : PUBLIC SERVICE COMPANY OF COLORADO 

ADDRESS : Denver. Colorado 

COMPLAINT FILED ? YES X NO 

IF YES, PROVIDE MAGISTRATE CASE NUMBER: 

IF NO, PROCEED TO “OFFENSE” SECTION 

HAS DEFENDANT BEEN ARRESTED ON COMPLAINT ? YES X NO 

IF NO, A NEW WARRANT IS REQUIRED 

OFFENSE : 

COUNT ONE THROUGH FIVE: Title 29, United States Code. Section 666. 

Violating OSHA Regulation and Causing Death. 

LOCATION OF OFFENSE (COUNTY/STATE): Clear Creek County. Colorado, 

PENALTY : COUNT ONE THROUGH FIVE : NMT $500,000 fine for each Count; 

$100 Special assessment fee. 

AGENT : Michael Lynham, OSHA 

AUTHORIZED BY : John Haried 

Assistant U.S. Attorney 

ESTIMATED TIME OF TRIAL : 

live days or less X over live days other 

THE GOVERNMENT 

will seek detention in this case X will not seek detention in this case 

The statutory presumption of detention is or is not applicable to this defendant. (Circle one) 
OCDETF CASE: Yes X No 
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DATE : August 27, 2009 

DEFENDANT : RPI COATING, INC.. 

ADDRESS : Santa Fe Springs, California 

COMPLAINT FILED ? YES X NO 

IF YES, PROVIDE MAGISTRATE CASE NUMBER: 

IF NO, PROCEED TO “OFFENSE” SECTION 

HAS DEFENDANT BEEN ARRESTED ON COMPLAINT ? YES X NO 

IF NO, A NEW WARRANT IS REQUIRED 

OFFENSE : 

COUNT ONE THROUGH FIVE: Title 29, United States Code, Section 666, 

Violating OSHA Regulation and Causing Death. 

COUNT SIX : Title 1 8, United States Code, Section 1519. Obstruction. 

LOCATION OF OFFENSE (COUNTY/STATE): Clear Creek County. Colorado. 

PENALTY : COUNT ONE THROUGH FIVE : NMT $500,000 fine for each Count; 

$100 Special assessment fee. 

COUNT SIX : NMT $500,000 fine; $100 Special assessment fee. 

AGENT : Michael Lynham, OSHA 

AUTHORIZED BY : John Haried 

Assistant U.S. Attorney 

ESTIMATED TIME OF TRIAL : 

five days or less X over five days other 

THE GOVERNMENT 

will seek detention in this case X will not seek detention in this case 

The statutory presumption of detention is or is not applicable to this defendant. (Circle one) 
OCDETF CASE: Yes X No 
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DATE : August 27, 2009 

DEFENDANT : PHE.PPE GOUTAGNY 

YOB : 1953 

ADDRESS : Santa Anna. California 

COMPLAINT FILED ? YES X NO 

IF YES, PROVIDE MAGISTRATE CASE NUMBER: 

IF NO, PROCEED TO “OFFENSE” SECTION 

HAS DEFENDANT BEEN ARRESTED ON COMPLAINT ? YES X NO 

IF NO, A NEW WARRANT IS REQUIRED 

OFFENSE : 

COUNT ONE THROUGH FIVE: Title 29, United States Code. Section 666. 

Violating OSFIA Regulation and Causing Death. 

LOCATION OF OFFENSE (COUNTY/STATE): Clear Creek County. Colorado, 

PENALTY : COUNT ONE THROUGH FIVE : NMT 6 months imprisonment for each count; 
NMT $250,000 fine for each count, or both; $100 Special assessment fee 

AGENT : Miehael Lynham, OSHA 

AUTHORIZED BY : John Haried 

Assistant U.S. Attorney 

ESTIMATED TIME OF TRIAL : 

five days or less X over five days other 

THE GOVERNMENT 

will seek detention in this case X will not seek detention in this case 

The statutory presmnption of detention is or is not applicable to this defendant. (Circle one) 
OCDETF CASE: Yes X No 
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DATE : August 27, 2009 

DEFENDANT : JAMES THOMPSON 

YOB : 1 949 

ADDRESS : West Canyon Lake. California 

COMPLAINT FILED ? YES X NO 

IF YES, PROVIDE MAGISTRATE CASE NUMBER: 

IF NO, PROCEED TO “OFFENSE” SECTION 

HAS DEFENDANT BEEN ARRESTED ON COMPLAINT ? YES X NO 

IF NO, A NEW WARRANT IS REQUIRED 

OFFENSE : 

COUNT ONE THROUGH FIVE: Title 29, United States Code. Section 666. 

Violating OSHA Regulation and Causing Death. 

LOCATION OF OFFENSE (COUNTY/STATE): Clear Creek County. Colorado, 

PENALTY : COUNT ONE THROUGH FIVE : NMT 6 months imprisonment for each count; 
NMT $250,000 fine for each count, or both; $100 Special assessment fee 

AGENT : Michael Lynham, OSHA 

AUTHORIZED BY : John Haried 

Assistant U.S. Attorney 

ESTIMATED TIME OF TRIAL : 

five days or less X over five days other 

THE GOVERNMENT 

will seek detention in this case X will not seek detention in this case 

The statutory presmnption of detention is or is not applicable to this defendant. (Circle one) 
OCDETF CASE: Yes X No 
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Mr. Frumin. Thank you. 

The corporate executives at Xcel fear no more than the ones at 
Cintas do that they will lose their freedom. They are not subject 
to the penalties — to the criminal sanctions under the current re- 
gime. 

It is time to fix these disparities once and for all, between the 
OSH Act and the environmental statutes. And we need to address 
the state-plan problems as well. The recent problems that — the re- 
cent example in Wyoming shows that the states are simply not 
going to fix these problems and address the penalty structures — 
penalty weaknesses. 
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Finally, I would just like to close by responding to one of the 
things that Mr. Snare says in his testimony. He said that the effort 
to change the OSH Act is driven by a few outlier employers. Is 
Cintas an outlier employer? They are the industry leader. Is 
McWane an outlier employer? They are the industry leader. Is BP 
or Xcel an outlier employer? They are major members of the Cham- 
ber of Commerce; and their conduct is reprehensible. 

We are not dealing with outlier employers. We are dealing with 
a law and a legal regimen which is simply not up to the task of 
dealing with and preventing these kinds of outrageous abuses by 
major American corporations. 

Thank you very much. I would like my full statement entered 
into the record. 

[The statement of Mr. Frumin follows:] 

Prepared Statement of Erie Frumin, Health and Safety Coordinator, 

Change to Win 

Chairman Woolsey, Ranking Member McMorris Rodgers, and members of the 
Subcommittee, thank you for the opportunity to testify today. 

I am Eric Frumin. I serve as the Health and Safety Coordinator for Change to 
Win, and have worked in this field for 36 years. Change to Win is a partnership 
of five unions and 5.5 million workers, in a wide variety of industries, building a 
new movement of working people equipped to meet the challenges of the global 
economy in the 21st century and restore the American Dream: a paycheck that can 
support a family, affordable health care, a secure retirement and dignity on the job. 
The five partner unions are: International Brotherhood of Teamsters, Laborers’ 
International Union of North America, Service Employees International Union, 
United Farm Workers of America, and United Food and Commercial Workers Inter- 
national Union. 

On behalf of Change to Win, we greatly appreciate the leadership of Chairman 
Miller, Chairman Woolsey and this Subcommittee in holding this hearing, and for 
your determined interest in the serious problems confronting workers, ethical em- 
ployers, OSHA and others concerned with the severe gaps in OSHA’s enforcement 
powers, including specifically the question of outdated penalties.'^ These short- 
comings endanger workers’ lives, and Congress has the power to close the gaps and 
strengthen the protections that workers deserve. We strongly support the Protecting 
America’s Workers Act’s PAWA (HR 2067). 

We also support the changes which we now understand the Committee is consid- 
ering to further improve the bill you introduced last year. These include the im- 
provements in Title II to protect workers whose employers would rather ruthlessly 
retaliate against employees who complain about hazards or violations — instead of 
holding themselves accountable for violating the law and endangering their employ- 
ees. These improvements provide the protections that have served workers well 
under other laws, and fixes a severe problem which has hindered OSHA enforce- 
ment for decades. 

In addition, we support other related legislation introduced by your Committee to 
close the loopholes in the OSHAct, such as HR 2113, to improve the reporting prac- 
tices of large corporations regarding their violations and their employees injuries on 
the job, and HR 2199 to better and more quickly protect workers facing imminent 
dangers of severe hazards. 

Let’s first recognize that the OSHAct has made a substantial difference for work- 
ers and employers. For 2008, BLS has reported that 5,071 workers died from inju- 
ries on the job, an average of 14 workers every day. While still completely unaccept- 
able, it is down from significantly from the 6,632 that BLS reported in 1994.^ (An 
estimated 50,000 more workers lost their lives due to occupational diseases, which 
necessitates long-overdue action to reduce and wherever possible eliminate the 
widespread hazards from toxic materials in the workplace.) 

And for 2008, the BLS tells us that employers reported 3.7 million work-related 
injuries and illnesses.® We know’s and the Labor Department and others have con- 
ceded — that this number does not reflect the full extent of job injuries.’^'® And we 
believe the real number is estimated to be substantially greater. But it is also un- 
questionable that the actual numbers and rates of non-fatal injuries and illnesses 
has declined substantially since 1970’s particularly in highly hazardous industries 
and occupations. 
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But 40 years on, the OSHAct’s enforcement program is too weak in many re- 
spects. Over the years OSHA’s ability to effectively conduct enforcement programs 
has been greatly diminished.® Even with the very important additional resources 
which President Obama and Secretary Solis have added, the number of inspectors 
has still not nearly kept pace with the growth of the American workforce. We cer- 
tainly welcome these additional resources, as well as the many enforcement initia- 
tives adopted by Secretary Solis and the other new leaders within the Labor Depart- 
ment. However, we also recognize that no Secretary, Assistant Secretary or Labor 
Solicitor can overcome the basic and severe limits of the Act itself. 

The Administration’s improvements in OSHA’s enforcement and penalty policies 
could and should help strengthen enforcement’s as soon as possible. And they will 
need to be supported by Congressional action to provide the necessary resources, es- 
pecially if the new penalty provisions are adopted. 

But many of the deficiencies in enforcement rest with the OSHAct itself and must 
be addressed through Congressional action. The OSHAct’s enforcement program is 
too weak’s especially the meiximum and minimum penalties’s to deter misconduct, 
particularly in comparison with environmental and other safety laws. 

For example, the penalties for serious violations are absurdly low. Serious viola- 
tions of the OSH Act are violations capable of causing “death or serious physical 
harm’s” hazards that can very seriously injure, sicken or even kill workers. 

For such violations, the current law allows a meiximum penalty of $7,000. How- 
ever, OSHA’s own data shows that the average penalty issued by Federal inspectors 
for such serious violations in FY 2009 was only $970. Excluding California, where 
the law already calls for higher penalties, the average serious penalty assessed by 
state plans is only 66 percent of the federal OSHA average.'^ 

Aside from OSHA, every other federal enforcement agency — except the IRS — is 
covered by the Federal Civil Penalties Inflation Adjustment Act, which requires in- 
creases in penalties for inflation. The last time that the Congress adjusted these 
penalties was in 1990’s the only time in 40 years that Congress has increased the 
penalties since it passed the Act in 1970. Thus, the real effect of OSHA penalties 
has been reduced by about 40% since 1990. The penalty provisions of PAWA would 
do so by increasing the meiximum penalties for Serious and Other violations from 
$7,000 to $12,000, and for Willful and Repeat violations from $70,000 to $120,000. 
It is high time to correct this terrible disparity. 

Grossly inadequate deterrenee 

The current penalties do not provide a serious deterrent to serious misbehavior 
by employers. OSHA continues to find and cite repeated violations as well as so- 
called “failure-to-abate” penalties where employers don’t even fix the violations for 
which OSHA has cited them at the same worksites. Cases involving willful and re- 
peated violations commonly trigger the additional detailed investigations and higher 
penalties in subsequent inspections. But why should negligent managers feel free 
to engage in such negligence in the first place? Stronger sanctions are clearly nec- 
essary to make them fix these dangerous conditions the first time rather than see 
workers suffer needless additional injury. 

The problem of recidivist behavior is not limited to small employers. Major em- 
ployers in particular fail to get the message. OSHA recently announced a record $87 
million penalty at BP, after a previous citations with record penalties of $21 mil- 
lion.Of that $87 million, nearly $57 million was to penalize BP for failing to keep 
its previous promises to OSHA, its employees, its shareholders and the community 
to stop these abusive practices and to abate serious hazards which OSHA had al- 
ready identified. 

In 2005, OSHA cited the Cintas Corp. for failing to guard its heavy-duty auto- 
mated laundry equipment’s despite a near fatal incident the year before on a similar 
piece of equipment, and common knowledge in the industry about this hazard. 
OSHA only imposed a penalty of $2125, which itself was later reduced. Shortly 
thereafter, Eleazar Torres Gomez was killed after being thrown into an industrial 
dryer while tr 3 dng to clear a large conveyor, and another employee was severely in- 
jured in Washington state. Eventually, multiple Cintas plants in eight states across 
the country were found to have repeatedly violated the same or similar applicable 
standards. Only many months later, after these multiple worker complaints, OSHA 
inspections and a nearly $3 million penalty, did Cintas finally agree to fix all its 
106 locations in 36 states across the country with similar hazards. 

It should not have required Mr. Torres Gomez’s gruesome death in an industrial 
dryer, and the significant sanctions that OSHA later imposed, to force Cintas to 
take seriously its simple legal obligation to guard hazardous machines and protect 
its hardworking and loyal employees. The first citation and penalty in 2005, for a 
deadly hazard that was already well-known to the employer, should have been suffi- 
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cient to trigger action across the company’s particularly in a company whose own 
policies require local management compliance with corporate directives. 

In other cases, where there are no willful or repeat violations, OSHA is con- 
fronting a fatality and potential violations for the first time. In these cases, the de- 
terrence is even worse. The current penalties for common serious violations, in cases 
of worker deaths, are completely unacceptable. 

When WalMart’s managers in Valley Stream, NY completely failed to plan for the 
huge crowds at their major store on the Thanksgiving Friday, 2008, and a store em- 
ployee was literally trampled to death as a result of that poor planning, the only 
sanction WalMart suffered was a $7000 penalty. And despite this negligible sanc- 
tion, WalMart is still vigorously challenging that penalty on appeal. 

In 2008, Raul Figueroa, a mechanic at Waste Management, Inc. (WMI) in South 
Florida was killed by the hydraulic arm of the garbage truck he was repairing. The 
ultimate penalty was only $6,300.® Waste Management is one of the largest compa- 
nies in the solid waste industry. What difference does a $6,300 penalty make to a 
giant corporation? 

As revealed by the 2008 study by the Majority Staff for the Senate Committee 
on Health, Education, Labor and Pensions, among all federal OSHA fatality inves- 
tigations conducted in FY 2007, the median initial penalty was just $5,900.® Worse, 
after negotiation and settlement, the median final penalty for workplace fatalities 
was reduced to only $3,675. For willful violations in fatality cases, the median final 
penalty was $29,400, less than half the statutory meiximum of $70,000 for such vio- 
lations. 

The message to employers, workers, their communities and corporate share- 
holders is pretty clear: workers’ lives don’t mean much, and corporate executives 
have little to fear from the Secretary of Labor under the current law. 

Where employers use contract labor for especially hazardous tasks, the potential 
sanctions are non-existent for the corporations and executives who control the work- 
place. 

In many cases, such as that of Xcel Energy, Inc., the employer hires others to do 
the most hazardous jobs, in part because the employer is fully aware of the dangers 
of doing the work with its own employees. Having hired a disreputable painting con- 
tractor with a history of OSHA violations to paint the inside of a large hydroelectric 
tunnel,^® the Xcel Corp. ignored its own confined space policy and allowed the con- 
tractor’s work to proceed under very hazardous conditions. Shortly thereafter, five 
men died when a fire started among the chemicals they were handling in the tun- 
nel. Under the current OSHA statute, with the exception of the construction indus- 
try, only the contractor business itself as well as its officers, could be held account- 
able for allowing those conditions to exist in the first place. The huge corporations 
which hire these disreputable contractors are exempt from liabililty for OSHA viola- 
tions and subsequent prosecution. 

Fortunately, the US Attorney in Denver decided to take a more creative approach, 
and secured an indictment of not just the contractor and its officers, but also against 
Xcel Corp. for “aiding and abetting” the contractor.^! But the corporate executives 
at Xcel Corp. still faced no more of a threat than did the ones at Cintas’s since it 
was only the corporation itself that was charged. It remains to be seen now whether 
or not the Xcel executives take the steps to fully protect their employees. But it is 
certain that none of them will suffer any personal loss of freedom or penalties for 
the horrific consequences of their company’s abysmal failures. 

A better model exists under environmental and other criminal law 

The negligible penalties commonly provided under the OSHAct’s and the lack of 
deterrence they exact — contrasts very strongly with the comparable provisions 
under other Federal laws on human and environmental health and safety. Whether 
we look at financial penalties, the severity of the available criminal sanctions, the 
degree of harm required to impose serious sanctions, or other measures, the OSHAct 
shows a blatant disregard for the lives and health of American workers. 

Environmental laws have explicit criminal sanctions with jail terms of up to 15 
years for knowing violations of environmental protection regulations and knowing 
endangerment of workers. There is no need under these laws to demonstrate that 
anyone was actually harmed, much less actually killed. 

For nearly 20 years, EPA’s enforcement policies have also placed deterrence as its 
top priority in enforcement proceedings ahead of “Fair and Equitable Treatment of 
the Regulated Community” or “Swift Resolution of Environmental Problems.” And 
EPA has used its criminal authority vigorously and frequently at least in compari- 
son to the lackluster track record on criminal sanctions by the Labor and Justice 
Departments under the OSHAct. As the previous Assistant Attorney General Ron- 
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aid Tenpas said recently in his comments on their prosecutions of employers with 
both environmental and worker safety violations: 

“There are obviously plenty of good corporate citizens out there who want to do 
right by their workers and want to do the right thing, but there are always going 
to be some for whom it’s important that they know there’s the threat of prosecution 
and there’s the threat of going to jail and there’s the threat that their company bot- 
tom line is going to be hit and hit significantly if they don’t comply with the law.” 

“At the end of the day, we work with the penalties that Congress has decided over 
time are the appropriate ones to provide. In some of those cases, McWane being an 
example, we have found there may be violations related to worker safety, but there 
are also more serious violations related to the environment where penalties are typi- 
cally much more significant: meiximum five years, 10 years, jail time. So we’ve tried 
to make sure we’re using the full-range of enforcement options we have, including 
the environmental statutes for those situations.” 

It is time to fix this disparity, once and for all. 

Criminal sanctions and prosecutions 

Finally, only a small handful of OSHA cases with willful violations, and only 
those involving fatalities, are prosecuted for criminal violations. With hundreds of 
fatality investigations annually, only a literal handful are referred to the Justice De- 
partment for prosecution, and some of those are never pursued. One reason so few 
cases are treated this way is that the worst penalty these criminals face is a six- 
month sentence, a mere misdemeanor. Given the average caseload of an Assistant 
U.S. Attorney, it is no surprise that such cases fail to attract the prosecutorial zeal 
that is required to investigate complicated, non-routine cases involving issues that 
federal prosecutors rarely see in their careers. 

Contrast that with the average of 360 cases referred annually by EPA to DOJ for 
criminal prosecutions during the last 7 years of the Bush Administration alone. In 
2009, the prosecutions yielded 176 defendants receiving in 57 years of jail time and 
$64 million in penalties, more cases, fines and jail time in one year than during 
OSHA’s entire history, 

Why are these cases treated so differently? One reason is that, as the Committee 
heard last year, the environmental laws carry meiximum penalties of three to five 
years per substantive count, and 15 years for crimes involving knowing 
endangerment (regardless of whether any injury occurs). 

The OSH Act should be amended to provide similar penalties. PAWA goes part 
of the way by raising the maximum sentence to 5 years for the first offense, and 
10 years for a second offense, far less than the 15 years available to prosecutors 
under environmental law, but, as felonies, a substantial improvement over the mere 
six-month misdemeanor under current the current OSHAct. 

To make matters worse, the criminal sanctions only apply to cases where the will- 
ful violations actually kill a worker. Short of that, no matter how badly the worker 
was injured or diseased, and no matter how egregious the employer’s behavior, there 
is not even the threat of criminal prosecution. 

Again, PAWA fixes this serious gap by appl3dng the criminal sanctions to not only 
those willful violations that kill workers, but also to the same kinds of violations 
that seriously injury or sicken them. Again, this is considerably less jail time than 
would be the case if the same hazard were prohibited under our environmental 
laws.'^® But it is vast improvement over the virtual immunity which negligent em- 
ployers now enjoy from criminal prosecution when they willfully endanger the safety 
of their employees. 

Finally, we understand that the Committee is considering applying such penalties 
to cases of “knowing” violations, rather than the “willful” violations under current 
OSHA law, a category which does not exist elsewhere in environmental or other 
criminal law. As the Committee heard last year,^’’ this is a much better grounds 
for prosecution, since it is already familiar to prosecutors, and denies employers the 
defense that they were ignorant of the law. We strongly support this change, and 
urge the Committee to assure that it is included in any final legislation. 

The disparity in criminal sanctions is evident: as long as it is only a misdemeanor 
to kill a worker or lie to an OSHA inspector, many such cases will linger and die 
while cases under other laws promising greater deterrence will get the attention of 
prosecutors. Simply put, under the OSHAct, there is nothing resembling justice for 
the families and co-workers of those who suffer or die at the hands of negligent em- 
ployers. 

State Plan inadequacies 

Notwithstanding the strengths and weaknesses of the current Federal OSHA en- 
forcement program, state plans have greatly different approaches to fatality inves- 
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tigations and sanctions, in addition to the much weaker practices on penalties men- 
tioned above. These variations include not only the level of penalty, but also 
whether to classify violations as serious in the first place, as well as the nature 
of the follow-up enforcement involving other locations of the same company. Thus, 
our problems with the absence of strong deterrence through higher penalties is mag- 
nified further for the millions of workers in the 23 states where the enforcement 
is administered by state authorities. 

Under the current OSHAct, the Secretary of Labor has had exceptional difficulty 
forcing states to conform their enforcement programs to the performance levels of 
federal OSHA. However, at a minimum, PAWA would force states to increase their 
penalties and criminal sanctions as well. 

Recently, the Wyoming Governor’s Worker Fatality Prevention Task Force rec- 
ommended that the state legislature adopt the same penalties that you have pro- 
posed in PAWA to help stop the fatalities in the state’s construction and oil/gas 
drilling industries, deaths that have kept Wyoming’s place as having the highest 
rate of worker deaths in the entire country. Outrageously, after both bi-partisan 
sponsorship as well as an overwhelming vote for passage by the state’s House, the 
Wyoming Senate voted it down two weeks ago in a tie vote. And this was after the 
state’s oiVgas industry, publicly, at least — supported this legislation. 

As the Wyoming example makes clear, even where governors or legislators recog- 
nize the same faults with the penalties under their own OSHA laws as you have 
recognized with federal law, the challenge of fixing that problem is a practical im- 
possibility. Other than California, no state has increased its penalties above the fed- 
eral minimums, and we should not expect the states to do so short of action by the 
Congress in passing PAWA. Only action by the US Congress is going to close this 
gap. 

Conclusion 

The penalties proposed by PAWA are very modest. The new criminal sanctions 
are equally modest. Even with these improvements, we all recognize that if passed, 
PAWA will not put the OSHAct on an even par with the sanctions that negligent 
employers have already faced for years under our environmental laws. 

However, these updated penalties and criminal sanctions will begin to give gov- 
ernment inspectors and civil and criminal prosecutors the essential tools they need 
to more effectively deter abusive employer conduct, tools that their counterparts in 
many other federal agencies already routinely use to enforce similar laws on envi- 
ronmental protection. Indeed, Congress has increased the penalties under other 
laws, while allowing OSHA’s penalties to linger in their weakened state. Honest, re- 
sponsible employers will survive, and indeed even thrive, with a safer, secure and 
more productive workforce if you give OSHA the same powers. And until then, dis- 
honest and irresponsible employers will continue to injure and kill workers with vir- 
tual impunity. 

We respectfully call upon Congress to modernize and strengthen OSHAct’s pen- 
alties, as soon as possible. In this way, our nation can better strive to deliver the 
promise the Congress made when it passed OSHA 40 years ago: “* * * to assure 
safe and healthful working conditions for each working man and woman and * * * 
by providing an effective enforcement program.” 

I will be happy to answer any questions. 
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Chairwoman WOOLSEY. Without objection. 

Mr. Snare? 

STATEMENT OF JONATHAN SNARE, PARTNER, MORGAN, 

LEWIS & BOCKIUS LLP, ON BEHALF OF THE CHAMBER OF 

COMMERCE 

Mr. Snare. Good morning, Chairman Woolsey, Ranking Member 
McMorris Rodgers 

Chairwoman Woolsey. Your microphone is not on, sir. 

Mr. Snare. I am sorry. 

Chairwoman WoOLSEY. Okay. 

Mr. Snare [continuing]. And members of the subcommittee. 

I appreciate the opportunity to appear before you to address a 
number of these very important issues raised by the Protecting 
America Workers Act, and the changes under consideration today. 

I am testifying on behalf of the U.S. Chamber of Commerce. 

At the outset, I would like to provide you, the subcommittee, a 
brief overview of my background and experience, to allow you to 
appreciate and understand the relevance of my testimony, and my 
perspective on these very important issues. 

As mentioned, I am a partner with Morgan Lewis Law Firm, 
having joined the law firm last February 2009. And my practice is 
involved in the area of labor and employment and, specifically, 
workplace safety issues. 

Prior to the time I joined Morgan Lewis, I had the privilege of 
serving, for over 5 years, in several positions at the U.S. Depart- 
ment of Labor. I served as the deputy assistant secretary for OSHA 
from December 2004 through July 2006, as well as served as the 
acting assistant secretary for OSHA for most of that period from 
January 2005 through April 2006. I then served as the deputy so- 
licitor of labor from July 2006 through January 2009. And I also 
served as the acting solicitor for most of 2007. 

While serving in those positions, I believe I have an under- 
standing on the many different strategies and tools that OSHA has 
used to implement its very important mission. I believe the goals 
behind get Protecting America Workers Act are laudable. This leg- 
islation is intended to enhance OSHA on its mission to assure a 
safe and health workplace environment, and reduce the number of 
injuries and fatalities. I do believe, however, that the revisions to 
PAWA under consideration, as well as the legislation itself, would 
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have unintended consequences, and may not achieve the intent be- 
hind the bill. 

Penalties alone will not solve the problem. Remember — penalties 
are imposed after an injury or a fatality. The critical mission of 
OSHA is to assist employers to make sure that injuries and fatali- 
ties never occur in the first place. It is also important to note, as 
part of this discussion, the Bureau of Labor Statistics — according 
to the Bureau of Labor Statistics, workplace injuries and illnesses 
and fatalities have declined over the last decade, and the most re- 
cent available statistics for fiscal year 2008 — injuries and fatalities 
were at the lowest level ever recorded. 

While even one workplace fatality is one too many, progress has 
been made. At the core, PAWA can be described under the old 
adage, “Bad facts make bad law.” This is an effort to change the 
OSH Act within enforcement-only sanctions appears to be driven 
by the conduct, as Mr. Frumin mentioned, by a few outlier employ- 
ers who fail in their workplace safety and health obligations. 

The proposed penalty increases and other sanctions will do noth- 
ing to assist employers to understand their obligations for work- 
place safety and health, such as the small-business owner who is 
trying to understand how to comply with the applicable require- 
ments. How will increasing penalties help her design a more effec- 
tive workplace-safety program when she knows she is unlikely to 
see an inspection unless there is an accident or a fatality? 

This employer is obviously better served with more outreach and 
compliance-assistance materials than increased penalties. Again, 
the goal here is compliance and prevention, not sanction. 

We have a few following concerns with the provisions of PAWA 
and the revisions under consideration. The abatement of hazards 
pending contests of citations — this proposal will reduce and elimi- 
nate the ability of the employer to challenge a citation through 
OSHRC by requiring immediate abatement. Immediate abatement, 
as you have already heard in panel one, is already available 
through the emergency-shutdown mechanism that Mr. Fairfax de- 
scribed for you. 

The signaled modification would substitute an employer’s ability 
to suspend abatement while contesting a citation, to allow him to 
have the right to have his citation adjudicated by substituting a 
higher burden of proof akin to securing a temporary injunction. 
The civil-penalty changes under PAWA — while some of the changes 
proposed for the failure to abate in the “other than serious” are 
laudable in the proposed modifications, the civil penalties them- 
selves raise the issues I already mentioned. 

Penalties themselves do not solve the problem. 

The criminal penalties in the sanctions under PAWA — the 
change from “willful” to “knowing” — would upend a decade of 
OSHA law, introduce tremendous uncertainty, and furthering a 
huge increase in contested cases. 

The issue of adding a responsible corporate officer, as originally 
in PAWA, as well as now the revision to officer or director, will also 
result, in my judgment, in a witch hunt, for officers and directors 
responsible. Those terms are undefined, confusing; will cause a lot 
of problems on the job site; will cause problems for safety director 
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and other employees trying to manage safety and health on the job 
site. 

The whistleblower provisions are also problematic, as mentioned 
in my written statement. 

And, again, I think it is important for the subcommittee to un- 
derstand the unintended consequence and the impact of higher 
penalties imposed under this act. And that will clog and delay the 
judicial process under OSHRC, and result in significant delays and 
adjudication for OSHA penalties, and will cause a diminution and 
reduction in workplace safety and health. 

I would ask the committee to enter my written statement into 
the record. And I will be happy to address any questions you may 
have. 

Thank you. Madam Chairman. 

[The statement of Mr. Snare follows:] 

Prepared Statement of Jonathan L. Snare, Partner, 

Morgan Lewis & Bockius LLP, on Behalf of the Chamber of Commerce 

Good morning Chairwoman Woolsey, Ranking Member McMorris Rodgers and 
Members of the Subcommittee. My name is Jonathan Snare. I am an attorney and 
I am currently a partner with the DC office of Morgan Lewis & Bockius LLP law 
firm. I appreciate the opportunity to appear before you at this hearing to address 
a number of the important issues raised by the Protecting America’s Workers Act 
legislation (HR 2067; S 1580). I am testifying today on behalf of the U.S. Chamber 
of Commerce, the world’s largest business federation with over three million busi- 
nesses of all sizes, sectors, and regions, as well as state and local chambers and in- 
dustry associations. Importantly for the purposes of this hearing, over 96 percent 
of the Chamber’s members are small businesses employing 100 or fewer employees. 
I am a member of the Chamber’s Labor Relations Committee and serve on the 
OSHA Subcommittee. My testimony and comments are not intended to represent 
the views of Morgan Lewis & Bockius LLP or any of our clients. 

Background 

At the outset, I would like to provide you and the Subcommittee with a brief over- 
view of my background and experience to allow you to appreciate and understand 
the relevance of my testimony and my perspective on these very important issues. 

I have been a practicing attorney for close to twenty-five years, and I am a grad- 
uate of the University of Virginia and Washington & Lee University School of Law. 

As I mentioned, I am a partner with Morgan Lewis & Bockius LLP, having joined 
the firm in February 2009. My practice is focused on advising clients in the labor 
and employment field, largely in areas of workplace safety and health, as well as 
whistleblower matters, regulatory issues, government prevailing wage requirements, 
wage and hour/FLSA, and other related matters. The focus of my practice is to pro- 
vide advice and counsel to a wide variety of clients in the area of workplace safety 
and health — ranging from assisting clients with investigations from government 
agencies such as the Chemical Safety Board, to representing clients in enforcement 
proceedings brought by OSHA and its state plan state partners, as well as to assist- 
ing clients with safety and health compliance issues, recordkeeping questions, work- 
place audits, and the like. On this compliance side of the practice, I have been work- 
ing with my law firm colleagues (several of whom have over 30 years of experience 
in this field) to advise clients large and small with a variety of matters to assist 
them in complying with all applicable OSHA workplace safety and health require- 
ments. 

Prior to the time I joined the Morgan Lewis law firm last year, I had the privilege 
of serving for over five years in several positions at the U.S. Department of Labor. 
Most relevant for the purposes of this hearing, I served as the Deputy Assistant Sec- 
retary for the Occupational Safety and Health Administration (OSHA) from Decem- 
ber 2004 through July 2006, as well as serving as the Acting Assistant Secretary 
for OSHA for most of that period, from January 2005 through April 2006. I then 
served as the Deputy Solicitor of Labor from July 2006 through January 2009 and 
I served as the Acting Solicitor of Labor for most of 2007. I also served as the Senior 
Advisor to the Solicitor in 2003 to 2004. 

Having had the privilege of running two of the Department of Labor’s largest 
agencies, OSHA and the Solicitor’s Office, I once had the responsibility of overseeing 
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OSHA’s critically important mission of assuring a safe and healthy workplace for 
every working American, and of the Solicitor’s Office crucial role of providing legal 
support to OSHA to assist the agency in implementing the goals of its mission. In 
so doing, I believe I developed an understanding and insight on the many different 
strategies and tools that OSHA has available to implement these important goals. 

We share the eommon goals of the Protecting Ameriea’s Workers Cct 

I believe that the goals behind the Protecting America’s Workers Act are laud- 
able — this legislation is intended to enhance OSHA in its mission to assure a safe 
and healthy workplace environment and to reduce the number of workplace injuries/ 
illnesses and fatalities. I do believe, however, that the revisions to PAWA under con- 
sideration today as well as legislation itself may have unintended consequences and 
may not achieve the intent behind this bill. Penalties alone will not solve the prob- 
lem — remember, penalties are imposed after the fact of an injury or fatality. The 
critical mission of OSHA is to assist employers to make sure these injuries and fa- 
talities never occur in the first place. To understand my concerns, I think it would 
be helpful for the Subcommittee to hear about the recent activities of OSHA as well 
as its record in achieving its mission. 

Overview of OSHA’s record over the last decade 

During the last Administration, I believe that OSHA demonstrated that its “bal- 
anced approach” of using enforcement, compliance assistance and cooperative pro- 
grams, and outreach and training to respond to the challenge of workplace safety 
and health was successful in its continuing mission of improving workplace safety 
and health. 

On the enforcement side, OSHA endeavored to focus its resources on those em- 
ployers who demonstrated a complete disregard for their obligations under the OSH 
Act and the many standards and regulations promulgated there under. As part of 
that effort, OSHA conducted on average approximately 38,000 inspections every 
year; focused the agency’s resources and enforcement on employers who had failed 
to value the lives and safety/health of their employees; expanded the use of proce- 
dures for the agency to seek intervention by a federal court of appeals to take action 
against employers when necessary; increased the number of referrals to the Depart- 
ment of Justice for possible criminal prosecution from an average of 6 per year in 
the 1990s to approximately 12 per year; utilized the available tools of egregious cita- 
tions when necessary, and OSHA took steps to clarify through rulemaking the appli- 
cation of the egregious policy to respond to a court decision which had created confu- 
sion as the use of that policy; and issued a number of significant citation penalties 
including the largest citation penalty in OSHA’s history up to that time. 

For the vast majority of employers who understand the value of their most pre- 
cious resources — their employees — and who want to do the right thing and comply 
with workplace safety and health requirements, OSHA offered the assistance to en- 
able them to better understand and comply with their obligations. The agency did 
this through our expanded compliance assistance programs including the expansion 
of the VPP program which I believe had a significant positive impact on workplace 
safety over the past decade. OSHA also continued with outreach efforts and ex- 
panded training programs in many different and innovative ways to provide employ- 
ees, employee groups, community groups and employers resources to better under- 
stand the safety requirements and to learn better ways to improve safety on the job- 
site. One of the initiatives of which I am most proud were the efforts to focus on 
the challenge of reaching the non-English speaking and immigrant workforce 
through a variety of programs including projects designed to outreach to Hispanic 
workers through an OSEIA task force a well as working with a number of govern- 
ments and consulates from Mexico as well as Central America to produce materials 
and guidance in Spanish. 

The record on workplace injuries, illnesses and fatalities over the past decade 
shows continued improvement. As has been reported by the Bureau of Labor Statis- 
tics (BLS), workplace injuries and illnesses declined throughout the decade and the 
most recent available statistics, for FY 2008 are at the lowest levels ever recorded. 
Nonfatal workplace injuries and illnesses among private industry employers in 2008 
occurred at a rate of 3.9 cases per 100 equivalent full-time workers — a decline from 
4.2 cases in 2007. Workplace fatalities have likewise declined over the past decade, 
and the most recent available statistics, show that fatalities are at the lowest levels 
ever recorded. For FY 2008, 5,071 workplace fatalities were recorded, down from a 
total of 5,657 fatal work injuries reported for 2007. While the 2008 results are pre- 
liminary, this figure represents the smallest annual preliminary total since the Cen- 
sus of Fatal Occupational Injuries (CFOI) program was first conducted in 1992. 
Based on these preliminary counts, the rate of fatal injury for U.S. workers in 2008 
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was 3.6 fatal work injuries per 100,000 full-time equivalent (FTE) workers, down 
from the final rate of 4.0 in 2007 While even one workplace fatality is one too many, 
and tragic to every family who suffers such a loss (which I can attest to since my 
family lost a member to a workplace accident), the facts are clear that OSHA has 
achieved significant success in reducing these injuries and fatalities throughout its 
history including these record low numbers of fatalities and injuries in the last dec- 
ade. 

By every available factual and statistical measure, OSHA has been successful in 
its mission. Something must have been working for these results to have been 
achieved. In my judgment, the way to achieve these types of results is for OSHA 
to use the wide variety of resources available to assist employers who have the ulti- 
mate responsibility under our system for workplace safety and health, which in- 
cludes motivating employers in some cases through enforcement or the risk of en- 
forcement, as well as offering outreach and compliance assistance to employers to 
enable them to understand and comply with their obligations. This balanced ap- 
proach to workplace safety makes sense particularly given the structure of the OSH 
Act and the reality of agency funding, and the nature of OSHA’s responsibilities for 
workplace safety. 

All in all, I am proud of the record of OSHA and the efforts of its dedicated em- 
ployees over the past decade. I believe these efforts contributed to achieving the low- 
est number of workplace fatalities and injuries ever recorded. 

I understand that there are those who disagree, some vigorously, with the ap- 
proach of the last Administration. These types of debates concerning the best way 
for OSHA to achieve its mission and the varying combinations and emphasis of the 
available tools for OSHA given the current funding structure — whether it be en- 
forcement, regulatory requirements, compliance assistance, cooperative programs, 
training and who should be the beneficiary of training programs — have been around 
since the passage of the OSH Act and inception of the agency, and will continue 
in the future. I think these types of debates are healthy — they show that stake- 
holders from all sides are looking for the best approach to improving workplace safe- 
ty- 

OSHA’s mission and structure, and employers’ responsibility for workplace safety 
and health 

The OSH Act tasked OSHA with the mission to assure workplace safety and 
health but it has always been the responsibility of the employers, not OSHA itself, 
to ensure safety and health on the jobsite. OSHA has never had the resources, even 
when the agency had its largest number of employees, to inspect the 6 million work- 
sites now within its jurisdiction. When you take into account that federal OSHA 
conducts approximately 38,000 inspections it would take the agency over 90 to 100 
years to inspect every worksite. Clearly, enforcement alone will never be able to 
reach every workplace or serve as an effective deterrent. OSHA does not have the 
funds, and will never have the funds, to hire the staff large enough to reach each 
worksite on a regular basis through enforcement. The only way to leverage OSHA’s 
resources to reach the greatest number of worksites and have the most positive im- 
pact on workplace safety and health is to use these other programs like compliance 
assistance, outreach, and training. 

Underlying OSHA’s enforcement efforts is the employer’s responsibility to comply 
with all applicable workplace safety and health obligations. This system, then, de- 
pends on employers taking it upon themselves to implement the necessary steps and 
programs. The goal here is to prevent workplace fatalities as well as injuries and 
illnesses from happening in the first place. Enforcement and penalties do not pre- 
vent workplace fatalities and injuries; they are imposed after workplace fatalities 
and injuries have occurred. Simply put, the best approach to workplace safety and 
health under this existing system and structure is a proactive approach that reaches 
employers before there is a problem and provides them with the support and guid- 
ance they need to protect their employees. 

My experience in government service, as well as in private law practice, is that 
most employers want to do the right thing in terms of workplace safety and health, 
as most employers care about their most valuable resource, their employees. For 
most employers, workplace safety and health makes sense for business and eco- 
nomic reasons, as those with safe worksites are often the most productive and effi- 
cient, with the lowest overhead and workers’ compensation rates, and it makes 
sense because it is the right thing to do. 
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OSHA already has sufficient available enforcement tools and penalties to impose 
sanctions against employers where the circumstances warrant 

I want to make clear that the U.S. Chamber of Commerce does not condone those 
employers who have intentionally flouted their obligations to protect their employ- 
ees and fail to comply with their workplace safety and health obligations. Those em- 
ployers — a small minority of employers — deserve the full range of enforcement sanc- 
tions by OSHA depending on the particular facts of the violation in question. 

There are already sufficient penalties and enforcement tools to take action against 
those employers. Under the OSH Act, there are currently five general categories of 
civil penalties available to OSHA to impose on employers: Willful; Repeat; Failure 
to Abate; Serious; and Other than Serious. Under the current structure, penalties 
for willful violations can be imposed up to $70,000 for each willful violation of an 
OSHA standard or the General Duty Clause. While not defined in the statute, a 
willful violation has come to mean one where the employer is established to have 
been aware of and intentionally violated these requirements or acted with reckless 
disregard or plain indifference to workplace safety. OSHA can also impose a civil 
penalty of up to $70,000 for each repeat violation which is a violation of the same 
or substantially similar requirement by the same employer at the same or different 
facility. Additionally, OSHA has the ability to impose instance by instance penalties 
(the egregious policy) under certain circumstances so that the agency could impose 
willful violations for each instance of conduct, for example it could impose a willful 
penalty for each employee affected. In other words, the agency already has the pros- 
ecutorial authority to impose penalties in large amounts (sometimes in the multiple 
of millions of dollars) in these cases, as we have seen. 

For those violations which are serious, the agency can impose a civil penalty of 
$7000. The agency can also impose a civil penalty of $7000 per day for a failure 
to abate violation for each day beyond the required abatement date that the par- 
ticular condition or hazard remains unabated. 

As to potential and available criminal sanctions, the OSH Act provides that an 
employer can be subject to a criminal fine of up to $250,000 and six months in jail 
for the first willful violation resulting in the death of an employee, and a criminal 
fine of up to $500,000 and twelve months in jail for the second willful violation re- 
sulting in an employee fatality. And as I already noted in my testimony, OSHA did 
not hesitate during the previous administration to refer cases that met this criteria 
to the Department of Justice for review and consideration for criminal prosecution. 

Problems with the Protecting America’s Workers Act and the revisions under consid- 
eration 

The proposed changes to the OSH Act by the PAWA legislation and the revisions 
to PAWA under discussion at today’s hearing will simply not achieve the desired 
results in terms of improving workplace safety and health. Further, many provisions 
of this legislation and these revisions will result in adverse consequences to OSHA 
in terms of the administration of its enforcement, and to the Solicitor’s Office which 
is charged with the responsibility of litigating contested cases. The revisions to 
PAWA under consideration at today’s hearing (I reviewed the summary available 
late last week and the legislative language which I received only yesterday) will also 
not improve this bill’s ability to improve workplace safety. I have not had the chance 
to conduct a thorough review of the legislative language under consideration, and 
I would like to reserve the right to offer the Subcommittee any further comments 
after I have had the full opportunity to conduct a more careful review of that lan- 
guage. 

In general, the proposals to increase civil and criminal penalties; dramatically re- 
vise the whistleblower structure under the OSH Act; require immediate abatement; 
and expand victim’s rights, will cause delays in the ultimate resolution of contested 
enforcement cases, and unduly strain the resources of OSHA and the Solicitor’s Of- 
fice. Data on MSHA. and the increase in penalties over the last few years, and other 
increases in sanctions to employers, which resulted in huge increases in contested 
cases, delays in resolving cases, as well as challenging burdens on the Solicitor’s Of- 
fice and which were the subject of a hearing in this committee earlier this year dem- 
onstrated the unintended and negative consequences of these approaches. 

At its core, PAWA can be described under the old adage “bad facts make bad law.” 
This effort to change the OSH Act with enforcement-only sanctions appears to be 
driven by the conduct of the few outlier employers who fail in their workplace safety 
and health obligations. These proposed penalty increases and other sanctions will 
do nothing to assist employers to understand their obligations for workplace safety 
and health, such as the small business owner who is tr 3 dng to understand how to 
comply with applicable requirements. How will increasing penalties help her design 
a more effective workplace safety program when she knows she is unlikely to see 



90 


an inspection unless there is an accident or fatality? This employer is obviously bet- 
ter served with more outreach and compliance assistance materials than increased 
penalties. Again, the goal here is compliance and prevention, not sanction. This ap- 
proach benefits employers but more importantly it benefits employees. 

Specifically, we have the following concerns with these provisions of PAWA and 
the revisions under consideration at today’s hearing: 

Abatements of hazards pending contests of citations: This provision will reduce or 
eliminate the ability of an employer to challenge a citation through the OSHRC ad- 
ministrative process by requiring immediate abatement. Immediate abatement is al- 
ready available through the emergency shutdown mechanism when OSHA identifies 
an imminent hazard. This provision will also eliminate one source of leverage that 
OSHA and the Solicitor’s Office can use to resolve cases by settling appropriate 
cases with the requirement of immediate abatement imposed. 

The signaled modification to this mandatory abatement provision which would 
substitute an employer’s ability to suspend abatement while contesting the citation 
with a higher burden of proof akin to what is required for securing a temporary in- 
junction is simply unjustified and an outrageous trampling of due process rights. 
Abatement is more than just protecting against a hazard; it is part of accepting re- 
sponsibility for the violation. Mandating abatement before allowing the employer to 
exhaust their adjudicative process would be like asking a criminal or civil defendant 
to pay a fine or serve a sentence before the trial is held. 

In addition, this provision will eliminate OSHA and the Solicitor’s Office prosecu- 
torial discretion in handling these contested cases. This provision strikes me as un- 
duly punitive and makes it much more difficult for employers, particularly smaller 
employers who lack resources, to challenge certain citations which they may believe 
in good faith are incorrect or improperly imposed by the agency in the first place. 
By making it harder to settle cases this will increase the rate of contest cases. 

Expanding Victims’ Rights: The signaled modification to this provision of PAWA 
would allow an employee who has sustained a work-related injury or a family mem- 
ber if that employee was killed or unable to exercise their rights, to make a state- 
ment before an Administrative Law Judge at OSHRC for those cases which have 
been contested. Under PAWA these employees or their family members are per- 
mitted to make a presentation to the meet with the Secretary or the designated rep- 
resentative and to be kept informed of the investigation and any citations that may 
be issued. Further, PAWA also provides these employees, or their representatives, 
the opportunity to learn of any modifications to the citations or settlement negotia- 
tions, and to object to such modifications or settlements. Given the legal nature of 
these proceedings, there does not appear to be much value to this presentation other 
than to sensationalize presumably already emotional and sensitive matters. 

Civil Penalties: The signaled change to PAWA’s expansion of civil penalties, the 
elimination of the $50,000 penalty for fatalities under “other than serious” violations 
is appropriate, not because it reduces the penalty amount, but because of the lower 
level of violation involved. Similarly the signaled elimination of the penalty for fail- 
ure to abate sounds sensible. 

However, the remaining increases in civil penalties under PAWA raise the issues 
already mentioned about the impact of increasing penalties, the unintended con- 
sequences, and the flaw in thinking that merely increasing penalties will result in 
improved workplace safety. 

Criminal Penalties: The signaled modifications to PAWA’s increase in criminal 
penalties would change the level of intent necessary for criminal penalties from the 
current “willful” to “knowing.” Such a change would upend decades of OSHA law — 
dating to the passage of the act in 1970 and introduce tremendous uncertainty, fur- 
ther guaranteeing substantial increases in contested cases. While the “knowing” 
standard is used in EPA law, it has not been the standard for OSHA criminal culpa- 
bility. As there is no further definition in the bill of this standard, employers (and 
OSHA inspectors) will be left to guess what this means and when it should apply. 
This is a prescription for utter confusion and legal challenges that will be costly to 
both the employer and the agency. 

Changing “any responsible corporate officer” to “an officer or director” will result 
in a witch hunt to hold officers or directors responsible. Even the original “any re- 
sponsible corporate officer” term in PAWA would be problematic, but expanding this 
to any officer or director will make corporate personnel unduly subject to prosecu- 
tion when they generally have no involvement in day to day operations. All of these 
definitions are vague and ambiguous as to who would fall within these categories. 
These definitions are also vague as to how they would be applied in the legal proc- 
ess; do they apply only to the corporate entity or other legal entities such as part- 
nerships? Does this mean that any limited partner or director would now be subject 
to potential criminal prosecution? None of these changes will improve workplace 
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safety and health, and actually, this new requirement, if adopted, could result in 
adverse impact as corporate employees would now fear that any decision they could 
make on the jobsite could subject them to prosecution. Imagine that a safety direc- 
tor or E, H & S employee — they would be faced with the reality that every one of 
their decisions would be micromanaged, potentially by employees who have little or 
no expertise in safety and health. This would result in a chilling effect on these em- 
ployees in trying to simply do their job. This could create uncertainty on the jobsite 
with a net reduction of workplace safety and health. 

New whistleblower requirements: The signaled changes to PAWA’s whistleblower 
expansions are described as “align[ing] OSHA whistleblower provisions with other 
modern whistleblower laws” which is ironic since most whistleblower provisions in 
other laws are modeled after OSHA’s provision, and there is no evidence that expan- 
sion of whistleblower protections is appropriate. Although I have not had the oppor- 
tunity to give these revisions under consideration a thorough review, as I just re- 
ceived the legislative language yesterday, the original PAWA language expanding 
whistleblower protections raises some difficulties. 

The initial language in PAWA concerning the underlying justification for whistle- 
blower status — that the employee has a “reasonable apprehension” that a particular 
job duty would result in a serious injury — and protect that employee who then re- 
fuses to perform that job function is itself a significant departure from other whis- 
tleblower statutes and would potentially create significant confusion and disruption 
in the workplace. While we understand the need for employees to avoid putting 
themselves at risk, we are concerned by the potential for disruption and the absence 
of any objective criteria governing this decision. This language is simply too vague 
and ambiguous to apply in a practical workplace context. 

We also note that the new whistleblower provisions being discussed today allow 
employees to recover, against the employer, their attorneys’ fees and costs if they 
are successful in getting an order for relief from either the Secretary or a court. 
Similarly, allowing small businesses that successfully defend themselves against an 
OSHA citation to recover their attorneys’ fees has long been one of our key goals. 
Bills to permit this have passed the House with bipartisan support in previous Con- 
gresses. While inclusion of this idea would not cure the problems we see with these 
whistleblower provisions, we believe allowing small businesses the same opportunity 
as employees to recover attorney’s fees is only fair. 

Adverse impact of OSHA contested caseloads and adverse impact on administration 
of OSHA litigation: “justice delayed is justice denied” 

The net result of the proposed increase in penalties and sanctions is that employ- 
ers will contest cases at a higher rate, which will impose an adverse impact on 
OSHA and the Solicitor’s Office resources and will greatly delay the administrative 
litigation process and delay the resolution of OSHA contested cases. 

We do not need to look any further than the recent example of MSHA to see the 
difficulties and challenges. Indeed, the full Education and Labor held a hearing on 
this subject on February 23. In the case of MSHA, the increased penalties under 
the Miner Act, combined with the aggressive use of existing tools, such as the Pat- 
tern of Violation mechanism, resulted in a dramatic increase in contest cases. For 
example, the percentage of contest MSHA violations went from just over 5 percent 
in 2005 (the year prior to the Miner Act), jumping to over 20 percent by 2007, and 
over 25 percent in 2008 and 2009. 

From personal experience I can attest to the challenges these increases posed for 
the Solicitor’s Office and MSHA. During this same period, I was the Acting Solicitor 
and Deputy Solicitor and we devoted significant time and effort to manage the im- 
pact of these higher contest rates. We had to shift resources within the Solicitor’s 
Office, and take other often difficult steps, to assist with this dramatic increase in 
the workload. Due to the risk of the Pattern of Violations and the significantly high- 
er penalties, it was much more difficult to settle cases, further adding to the prob- 
lem. The MSHRC also faced problems in that they simply did not have enough ALJs 
to hear all of the cases. Funding increases partially solved this problem but it still 
remains a huge problem and the resolution of many cases has been delayed for 
months, if not years. The current backlog of cases is 16,000 and the caseload docket 
increased from 2,700 cases in FY 2006 to more than 14,000 cases in FY 2009. 

I think it is important for this Subcommittee to carefully consider the practical 
real world impact of any of these proposed changes to the penalty structure which 
will have a significant impact on the administration of the OSHA contested case- 
load. 
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Conclusion 

The Protecting America’s Workers Act would radically restructure the OSHA civil 
and criminal penalty regime, as well as make other significant changes to how 
OSHA proceeds with its enforcement functions. Unfortunately, nothing in this bill, 
nor the revisions under consideration today, will do anything to actually help em- 
ployers, and most importantly small businesses, improve safety in their workplaces. 
The goal is to prevent workplace fatalities and injuries from occurring, not merely 
punishing the employer after they occur. As recent data makes clear, the best way 
to achieve continuous improvements in workplace safety and health is to utilize a 
proactive approach with enforcement when appropriate, and offer outreach, training, 
and compliance assistance to that vast majority of employers who want to do the 
right thing and comply with their workplace safety and health obligations. 

Thank you for this opportunity to speak to you on these important issues, and 
I would now be happy to respond to any questions that you may have. 


Chairwoman WOOLSEY. Without objection. 

Mr. Frumin, in the BP situation — now, contractors are employ- 
ers, because every size contractor — I mean, every size employer is 
covered by the OSH laws. So why would the contractor send their 
employee into an unsafe situation, without being held liable for 
that? 

I mean, how do we bridge that without it getting — Wou said,” “I 
said,” “I didn’t know” — I mean, isn’t the contractor supposed to 
know whether it is safe or not when they send their employer to 
work? 

Mr. Frumin. Well 

Chairwoman WoOLSEY. Employee to work. I am sorry. 

Mr. Frumin. You know, contractors can be, you know, two-person 
operations. They can be larger companies. They should know. One 
would hope they would know. What is terrifying about the case of 
the Xcel Energy plant in Colorado was that, here, you have an ex- 
tremely sophisticated company hiring a contractor with repeated 
instances of very severe violations in other states, including in 
California, on the Bay Bridge. Workers died. And 

Chairwoman WooLSEY. Excuse me. The contractor had the re- 
peated — 

Mr. Frumin. Yes. Yes, the 

Chairwoman WoOLSEY [continuing]. Violation? 

Mr. Frumin. And Xcel hires them to do a highly hazardous job. 

A high-school student could get on OSHA’s Website and find 
those violations. This was years before this — this incident in Colo- 
rado. And then, to make matters worse, Xcel discusses with them 
how to protect not only the contractor employees, but Xcel’s em- 
ployees, and then leaves it all up to the contractor — doesn’t — 
doesn’t impose Xcel’s own supervision that might have potentially 
prevented this outrage. 

We can’t count on contractors being, in fact, the knowledgeable 
party. And, instead, what we are seeing in this industry and others 
is big companies 

Chairwoman WoOLSEY. All right, so what would you do to fix 
this disparity? Do you have some recommendations to us? What we 
are doing in PAW A — will that help? 

Mr. Frumin. Well, it will certainly help by forcing the contractors 
themselves to take their own future security more seriously, be- 
cause they, themselves, could end up in — facing criminal provi- 
sions. And with the additional severe violations that we see here 
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for obstruction of justice and so forth, for lying to inspectors, we 
would make it much more difficult for companies like Xcel to col- 
laborate in the way they did in this terrible incident. 

What it will not do, unfortunately, is impose upon Xcel the same 
liability that they would have to — if it were a construction site. We 
have multi-employer liability in construction. So it is one more ex- 
ample of how modest — how very modest this legislation is. There 
are many loopholes that still remain. We hope that, if it passes, it 
will force employers to behave differently. But it is still a very mod- 
est piece of legislation. 

Chairwoman WOOLSEY. Thank you. 

Mr. Snare, when you talked about the — that there are sufficient 
penalties already available for enforcement tools — well, since it ap- 
pears, with the Water — the Clean Water Act and the Clean Air 
Act — that we must certainly prefer and appreciate our fish and 
birds and — a lot more than we do our workers — don’t you think we 
should have kept up with inflation at least, from — since the last 
time we raised the penalties? 

Mr. Snare. Well, again, as your — I think your question, earlier, 
to Dr. Michaels — I would echo what he indicated in the sense that 
it is hard — I don’t know what the intent of Congress was under 
those particular environmental statutes. I understand what they 
say. 

Again, on the workplace safety and health, it is my position, and 
the position of the Chamber, that the penalties are already suffi- 
cient. And if you look at some of the examples in my written state- 
ment about the tools that OSHA already has — for example, the 
Egregious Policy, where the agency can issue an instance-by-in- 
stance violation on very, you know, particular circumstances. They 
can have penalties in the millions of dollars. There were a number 
of cases that I reviewed and approved during my tenure at the De- 
partment of Labor that were multi-million-dollar citations, using 
that particular policy to impose against particular employers. 

But the general proposition, which we all are here for, is to im- 
prove workplace safety and health, reduce injury and illnesses 
across every job site in America. And in my judgment and the judg- 
ment and the judgment of the Chamber of Commerce, it is better 
served with a balanced approach — compliance programs, outreach 
to allow a small-business owner to understand how to comply with- 
in OSHA standards, which may be unclear. 

Chairwoman WooLSEY. Well, my time is just about up. 

But in 2009, the average OSHA penalty for a serious violation — 
the average — was $970. It must have taken an awful lot of those 
suits to add up to millions and millions of dollars. I don’t see how 
that all comes together. 

I would like to yield to Ranking Member McMorris Rodgers. 

Mrs. McMorris Rodgers. Thank you. Madam Chairwoman, and 
I thank you for holding this hearing today. And we do have a 
shared goal of ensuring that our workplace is safe. 

I think that we have to be careful about picking one or two ex- 
amples, and then passing sweeping legislation that could, poten- 
tially, add more burdensome and complicated rules on employers 
that really are trying — and it is their goal to have — provide a safe 
workplace. 
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Mr. Snare, I wanted to ask: What do you believe are the public- 
policy implications of changing the standard of criminal penalties 
from “willful” to “knowing”? 

Mr. Snare. Again, as I mentioned briefly in my opening remarks, 
and elaborated more in my written statement, it is — you are chang- 
ing and upending an entire 40-year period of law that has devel- 
oped under the OSHA standard under “willful.” In my judgment, 
it is going to create significant confusion in litigation and adjudica- 
tion of cases. 

And you can see the difficulties by the example of MSHA over 
the last few years, and the increase of penalties, and what has that 
done to the entire litigation process, and the delays that everyone 
has suffered by delays in resolution of cases. That situation, as you 
have described — changing that provision from “willful” to “know- 
ing” would cause a lot of those same problems and difficulties, and 
would create problems for the entire system, in my judgment. 

Mrs. McMorris Rodgers. Thank you. 

You know. Madam Chairwoman, I just think we have to be very 
careful about not creating an adversarial relationship within the 
workplace. And you look over the last 10 years, and we have — and 
we have seen some good cooperation take place — providing more 
assistance to both employers and employees — particularly small 
businesses. And, during that same period, there has been a decline 
in workplace-fatality rates, as well as injury and illness rates. 

Such, Mr. Snare, I would like to ask what you think about — I am 
concerned — about moving back to more of a “Got you” mentality on 
the part of OSHA, rather than continuing some of these positive 
trends? 

Mr. Snare. I would echo your concern. Ranking Member McMor- 
ris Rodgers. 

I mean, the reality is, over the last decade, if you look at the sta- 
tistics and look at the numbers, workplace injuries and illnesses 
and fatalities have been at record lows. They have been declining 
for most of the decade. And you have got to look at — those are the 
facts. And what was the agency doing during most of that time pe- 
riod? Using a mixture and a balanced approach — enforcement 
where necessary. 

Against the companies in some of the examples that Mr. Frumin 
and others have mentioned, enforcement is, obviously, necessary. 
But at the same time, for — most employers want to do the right 
thing. You want to provide them with the materials, the outreach, 
the compliance, to allow them to comply and understand, because 
there are 6 million job sites. And the agency is never going to be 
able to reach all of them. It is more effective to leverage those re- 
sources and do it with the way of a balanced approach, which — all 
the things I described — that leads to safer job sites in America. 

Mrs. McMorris Rodgers. So what should be the measurement 
for improvement in workplace safety and health? An increase in 
the level of written violations? More money collected from penalties 
or a decrease in the number of fatalities and injuries? 

Mr. Snare. I think it is the latter. It is the reduction in injuries 
and fatalities. Penalties, as I mentioned in my opening statement, 
are imposed after the fact. The goal here is to be proactive and pre- 
vent injuries and illnesses from occurring in the first place. 
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Mrs. McMorris Rodgers. Does OSHA already have the power 
to shut down a company in imminent danger or that is in an immi- 
nent-danger situation, and force abatement? 

Mr. Snare. Yes, they do. And you heard some testimony or — ac- 
tually, you were not here. Ranking Member. I am sorry. 

But Richard Fairfax, the director of enforcement at OSHA talked 
about the provision. It is under Section 13 of the OSH Act. And it 
does provide for an imminent shutdown of an employer’s facility in 
the event of an imminent danger. And there is procedures by which 
you post a notice, ask the employer to shut down. If not, you have 
the right to go to court. 

We had several of those situations occur when I was in the Labor 
Department. And we took action accordingly, under the existing 
provisions in the OSH Act to effectuate a shutdown and an abate- 
ment. 

Mrs. McMorris Rodgers. What do you believe Congress could 
do to clarify OSHA’s standards, and help employers comply with 
workplace regulations? 

Mr. Snare. Again, I think, generally speaking, the system is 
working. I think it is important for the agency to make sure it pro- 
vides the resources available for employers, to allow them to under- 
stand and comply, and to work through — in improving workplace 
safety and health. 

Most employers want to do the right thing. A lot of them already 
are doing the right thing. And to those small-business owners, it 
is incumbent on the agency to help them learn to do the right 
thing, prevent those injuries and illnesses from occurring. 

But, again, when there is an employer in certain situations who 
has a disregard for their obligations, that is when enforcement is 
necessary. And there are already tools, in my judgment, to achieve 
that. 

Mrs. McMorris Rodgers. Thank you. 

Chairwoman WOOLSEY. Congressman Payne? 

Mr. Payne. Thank you very much. 

Mr. Snare, you mentioned that enforcement, in your opinion — en- 
forcement and penalties did not prevent workplace fatalities and 
injuries. They are imposed after fatalities and injuries have oc- 
curred. But isn’t it the case that OSHA levies penalties during 
complaint and programmed inspections, and that these actions help 
prevent accidents? Isn’t that the reason that OSHA leveled a $87 
million penalty against BP in Texas City — in order to prevent fu- 
ture explosions? 

I mean, you say it is totally unrelated — it is all after-the-fact; 
therefore, it can’t have much worth. But, of course, it can’t do any- 
thing about what happened. But what about the future? You feel 
it has no impact? 

Mr. Snare. I think. Congressman Payne, what I mentioned is 
that the issue of penalties being imposed after the fact — I am talk- 
ing about that generally. Under OSHA enforcement, there are a va- 
riety of ways the agency can enforce — under programmed inspec- 
tions, using the site-specific targeting program, as well as coming 
in for a complaint or an imminent danger, or an incident like what 
happened in a refinery explosion or BP, or whatever example you 
can cite. 
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The agency is coming in and handling enforcement. I think my 
point is, generally, if penalties are imposed after the fact — they are 
not proactive. They do nothing to improve workplace safety and 
health from a general standpoint. But yet, when there is an em- 
ployer who has violated their obligations under the OSH Act, and 
under the applicable standards, it is appropriate. I am not saying 
it is not. I am saying it is appropriate for the agency to come in 
and enforce. And there are sufficient tools under the act now for 
them to do so. 

And, again, when I was — during my tenure at the Labor Depart- 
ment, we had a very strong enforcement program. And when there 
were employers who had violated their obligations, we took aggres- 
sive steps where necessary — and where the facts and circumstances 
warranted it — against those employers. 

Mr. Payne. What is your opinion on that, Mr. Frumin? 

Mr. Frumin. Thank you, Mr. Payne. 

Well, I am a little shocked to hear Mr. Snare’s description of the 
act, because it is really counter to the reality. And, after all, he was 
there, so he must know the reality. 

The reality is that the vast majority of instances in which OSHA 
imposes a penalty is not in reaction to injuries or fatalities, but be- 
cause a compliance officer, for one reason or another, is in a work- 
place, finds violations — and thank goodness the Congress required 
first-instance penalties — imposes a penalty. 

If we were only imposing penalties after fatalities, I think the 
math would require us to have four of five times number of fatali- 
ties than we have now. I mean, it is nonsensical what he is saying. 

So that is simply a misstatement. And the vast number of times 
that OSHA imposes penalties, and the vast majority of the pen- 
alties that OSHA imposes are not in response to injuries and fatali- 
ties. 

And the other thing I would quickly add is that one of the things 
that — one of the improvements in OSHA’s enforcement program 
was in collaboration with the Justice Department, in recognition 
of — as the Justice Department pointed out today — in recognition of 
the severe weaknesses in the OSH Act. And, of course, that was 
during Mr. Snare’s term. 

Mr. Payne. As a matter of fact, Mr. Snare, I was looking at — 
as you cited in your opening remarks — the fact that you were with 
the Department of Labor, and even the solicitor general, which, 
really, is the important issue of bringing cases before. 

And your testimony — you state that there is no evidence that ex- 
panding whistle-blowing protection is appropriate. According to 
OSHA data, however, only 6.7 percent of all meritorious whistle- 
blower claims under OSHA are ever prosecuted by the solicitor. 
And some 60 percent are simply discarded, leaving workers with no 
recourse under the law. 

To me, you know, I mean, in all due respect, this is sort of dis- 
graceful. And, as the former solicitor for labor, it seems like it 
should be a source of embarrassment, to be honest. 

And maybe you could explain why giving workers a chance to 
have their anti-discrimination claims heard before an administra- 
tive law judge is unwarranted. Isn’t giving someone — as an attor- 
ney — someone due process — the American way? And I do recall. 
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even at the beginning of the 2000 administration, I guess, of Presi- 
dent Bush, there was a move to actually change OSHA, where it 
was being proposed that OSHA inspectors be paid by the company, 
and that the results would not be made public — that it would only 
be given to the company, and they should, therefore, work for it. 

I recall, during the time, I guess, that you served — that there 
was, to me, sort of an assault on occupational safety. So I just won- 
dered if maybe you can clarify your record as solicitor general, and 
your work with the Department of Labor at that time. 

I mean, those were the days when we saw the move to do away 
with overtime. We had this whole business of flex time, where you 
work overtime, but then you would give time at some other period. 
And, therefore, overtime was not work. It seemed to me that that 
was really an assault on workers’ rights. Maybe you can 

Mr. Snare. I would be happy to. Congressman Payne. 

As to your statistic about the whistleblowers getting to the 
ALJ — I mean the one thing you need to — everyone needs to under- 
stand, in the committee — there are a number of variety of whistle- 
blower statutes — I think it may be up to 14 now — that OSHA in- 
vestigates. And the procedures under those — each of those stat- 
utes — is different in some — in a number of cases. 

As a first step, OSHA will conduct an investigation and deter- 
mine whether there is any merit to the complaint. And in a certain 
percentage — and it varies by statute — they will find a no-merit 
finding and issue a letter accordingly. And, then, there are a vari- 
ety of other steps by which the complainant — and if there is a 
merit finding, then they go on. The case can, in some cases — goes 
to a contested-case proceeding — and the complainant is either rep- 
resented by private counsel or, in some cases, the solicitor’s office. 

And then the process will continue. A lot of these cases will settle 
along the way. So the 6 percent figure you are citing — it, frankly, 
may not be completely clear as to the number of whistleblowers 
that, ultimately, are getting the right to have the case adjudicated. 
A lot of them are settling the cases in advance; or, separately, 
OSHA has issued a no-merit finding based on OSHA, and the ca- 
reer officials and employees of OSHA that are conducting the in- 
vestigation are finding that there is no merit to that particular 
complaint. 

The proposal that you mentioned about the investigators paid by 
private employers — I am not familiar with that at all. I have no un- 
derstanding of whether that was — what proposal that was, or who 
offered it. 

And as to the other issues you mentioned, including overtime — 
as I mentioned in my written statement, I am proud of the record 
we had of the department at OSHA. And if you look at the over- 
time statistics, frankly, there is an increase in employees getting 
overtime under the reforms in 2004. 

Chairwoman WOOLSEY. Okay. Thank you. 

I have two questions for Mr. Frumin — or two subjects I would 
like you to comment on. 

One, I would like to hear your perspective on “knowing” versus 
“willful,” and I would like to hear your perspective regarding “ad- 
versarial” versus “safe,” or “adversarial” versus “leveling the play- 
ing field” for the — most of the employers who are good at — employ- 



98 


ers — ^versus those who would consider fines — especially these low 
fines — as a cost of doing business. 

Mr. Frumin. Thank you, Ms. Woolsey. 

With regard to the question of “knowing” versus “willful,” I 
would defer to the Justice Department’s testimony about the im- 
portance of adopting the “knowing” definition. But a commonsense 
understanding tells us that if a prosecutor has to prove that you 
were actually — that you knew that you were actually violating the 
law — that requires a much higher degree of proof than simply prov- 
ing that you were aware of the dangerous conditions themselves. 

And if it is good enough for the Justice Department and good 
enough for the Supreme Court, and it is widely used in every other 
statute — or comparable statutes — then, I think, Mr. Snare’s con- 
cern about introducing confusion is actually quite misplaced. 

What is confusing is when prosecutors are handed a standard of 
proof, like “willful,” now — and, frankly, they have no experience 
with it — and it makes it quite difficult for them. 

So I think we need to move to clarity. 

And then on a — quickly, on the other point — I am sorry. I have 
forgotten what it was. 

Chairwoman WoOLSEY. “Adversarial” versus “leveling the play- 
ing” — 

Mr. Frumin. Oh, yes. 

Listen, there are plenty of examples of employers and their em- 
ployees getting along, and working well on safety. And we could 
provide examples of those for the record. But there is no substitute 
for a strict enforcement program. And that is true not only with 
worker safety — and with environmental safety and so forth. 

We need to have the incentives and deterrent built into this law 
so that what happened in the Cintas Company never happens 
again — when an employer knows about the problem, knows where 
it is, because it is its own equipment, and fails to do anything 
about it. And if we allow companies to think that they can just get 
away with it, because there is no strict enforcement. You know 
what? Too many of them will, and will continue with, you know, 
horrendous conditions that we see erupting in different workplaces. 
Thank you. 

Chairwoman WoOLSEY. Okay. Thank you. 

Congressman Payne? 

Mr. Payne. Yes. 

Mr. Snare, in your testimony, you stated that, in your opinion, 
eliminating the loophole in OSHA which allows employers to post- 
pone abatement of serious violations pending litigation of their case 
is unjustified and outrageously tampering of due-process right. 
This appears to be contradicted by the provisions of the Mine Act. 
Are you familiar with that? 

Mr. Snare. Yes, I am, generally. Congressman Payne. 

I mean, again 

Mr. Payne. Yes, do you feel that — you know, that it is contradic- 
tory? 

Mr. Snare. Again, what I would say in response to the question 
is the position that I outlined. Changing the OSH Act to require 
immediate abatement — as I mentioned in my written statement — 
it causes employers concerns. 
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It is an adverse impact on their due-process rights. Again, you 
have got to look at — the OSH Act covers a wide range of industries, 
with a wide range of procedures and processes. Some of them in- 
volve performance-oriented standards, like process safety manage- 
ment, which are very different from the application of MSHA and 
the Mine Act, which have much more limited set of circumstances. 

And the employer, under the OSH Act, has the right to adju- 
dicate and contest a citation if they believe in their own honest 
judgment that the agency has improperly issued a citation. And 
this gives them the right to do so without having to abate a hazard. 
It is like asking them to admit and confess to a crime before they 
have even had their rights adjudicated. 

Now, again, in certain circumstances where there is an imminent 
danger or a problem on the job site, there already is a mechanism 
under Section 13 of the OSH Act to come in and — for the agency 
to come in and put a shutdown order because there is imminent 
danger. And that would reduce the danger to employees. 

You heard Mr. Fairfax talk about that. We did it several times 
when I was at the agency. I had a number of discussions with Mr. 
Fairfax about it at the time. 

So there already is a power and authority to do that under the 
OSH Act, currently. 

Mr. Payne. Mr. Frumin? Yes? 

Mr. Frumin. Mr. Payne, if I might, I think there is a bit of bait- 
and-switch going on here. Mr. Snare is equating the administra- 
tive-law provisions of OSHA enforcement with a criminal pro- 
ceeding. And it — it is simply not appropriate to do that. 

To say that an employer who has been cited by OSHA for vio- 
lating a standard in a civil proceeding, where OSHA feels they 
have the facts — these are serious violations — they could hurt some- 
one — could even kill someone — to say that, for that employer to 
have to fix that while they are challenging the penalty is like “ac- 
cepting a sentence in a criminal proceeding” — I mean, this is com- 
pletely inappropriate. 

The fact is that workers continue to be exposed after OSHA in- 
spectors go on-site, develop a case, run it by their supervisors. The 
overwhelming number of OSHA violations every single year, 
whether employers contest them or not, end up being — staying on 
the books. And to put this on its head and say — as if employers 
have — ^you know, are — by and large, they walk off scot-free — OSHA 
gets it wrong. This is simply untrue. 

OSHA inspectors are professionals. Most of the overwhelming 
number of violations stay on the books — even the ones that employ- 
ers challenge. And workers are the ones who are paying the price 
by continuing to be exposed because of this loophole in the abate- 
ment process. 

Mr. Payne. Thank you very much. 

Mr. Snare, during the time of the two tragic mine accidents in — 
I think it was 2005 and 2006 — were you with the department of — 
what was your position then? 

Mr. Snare. You are referring to — there were three tragedies in 
early 2006; one starting on January 2nd at Sago Mine. And there 
was Americoma and Darby, I believe, throughout the spring of 
2006. And, then, there was a subsequent tragedy out in tltah, in 
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2007, at Crandall Canyon. During the early 2006 timeframe, I was 
the head of OSHA. And, then, starting the summer of 2006, I was 
the deputy solicitor. And in 2007, I was actually the solicitor, and 
was involved in a number of those matters and investigations. 

Mr. Payne. Well, since that time, as you know, we have passed 
legislation that, in my opinion — the things that we had to — ^you 
know, people say, “Government is best which governs least.” But 
when those in charge tend not to try to work on behalf of the work- 
er — some of the things that we imposed with the Miner Act seemed 
like they were things that should have been already procedures in 
the mines. 

And do you think that it — we were unjust by coming down hard 
on the mine owners — the mine industry, when we came up with 
the new regulations? 

Mr. Snare. I am not sure — I guess, for your general proposition, 
it is hard for me to comment on that. I don’t necessarily think it 
was unjust. The Miner Act was passed in the judgment of Con- 
gress, and signed into law, by the president. And, again, there was 
strong enforcement in MSHA, I believe, before those accidents oc- 
curred. And there was certainly strong enforcement at MSHA after 
those accidents occurred. 

And there were — even in the year or two prior to those three ac- 
cidents, mine fatalities were, I believe, at their lowest level ever — 
either in 2004 or 2005. So, again, things were working. There were 
accidents. The Congress, in their judgment, passed an act, and the 
president signed it into law, and then we enforced it. And, there 
were also a number of things that were going on at MSHA during 
the last administration, including utilizing a 30-year-old provision 
under “pattern of violation” that, again, was strong enforcement. 
The record is clear under the facts. The agency had a strong en- 
forcement program at the time. 

Mr. Payne. My time has expired. 

Chairwoman WOOLSEY. For concluding remarks. Ranking Mem- 
ber McMorris Rodgers. 

Mrs. McMorris Rodgers. Thank you. Madam Chairwoman. 

You know, from a committee standpoint, there is no greater asset 
than an employee. And we should all be committed to ensuring 
that our employees are working in the safest environment possible. 
The statistics reveal that the workplace safety is improving. The 
fatality rate has dropped 14% since 2001. And injury and illnesses 
has steadily dropped 21% over the same timeframe. 

It seems a cooperative approach is the best approach. And I 
speak from a Washington state perspective where, by and large, we 
have taken a more collaborative approach. And it has has resulted 
in an effective relationship between our state plans administered 
through labor and industries, the employers, and labor. 

As we have heard here today, I think we have to be careful not 
to create a hostile environment between OSHA and employers, 
which doesn’t make a safer workplace. Instead, let us foster an at- 
mosphere that ensures a proactive approach that makes employers 
welcome OSHA and the agency’s experience to improve safety and 
health. 

If we decide to legislate in this area, I hope that that will be 
taken into consideration. 



101 


At this time, I would also like to introduce the following state- 
ments for the record — one from Coalition for Workplace Safety, and 
another from the Associated Builders and Contractors. 

Chairwoman WOOLSEY. Without ohjection. 

[The information follows:] 

Prepared Statement of the Coalition for Workplace Safety (CWS) 

The Coalition for Workplace Safety (CWS) is a broad coalition comprised of asso- 
ciations and employers who believe in improving workplace safety through coopera- 
tion, assistance, transparency, clarity, and accountability. The Coalition believes 
that workplace safety is everyone’s concern. Improving safety can only happen when 
all parties — employers, employees, and OSHA — have a strong working relationship. 
We thank you for this opportunity to express our views on the Protecting America’s 
Workers Act (PAWA), and, specifically, the proposed changes being discussed here 
today. 

Workplace Safety Is Improving 

Workplace safety has steadily improved over the last 40 years and BLS data 
shows that workplaces are safer than now than they have ever been. Workplace fa- 
talities have declined 23 percent since 1994. This drop occurred even as the work- 
force expanded, with the economy adding 23 million new jobs over the same time 
period. Workplace injury and illness rates have shown a similar drop. Since 1994, 
the total case rate has declined by 50 percent and the lost days from work rate has 
declined by 44 percent. While the government’s reporting system may not capture 
every workplace injury or illness, the data undeniably reveals the trend of declining 
workplace injury and illness rates. 

This decline is the product of various factors, including employers, employees, 
OSHA, insurers, safety experts and business and professional associations working 
together to increase understanding about safe work practices and their importance 
and how employers and employees can reduce workplace accidents. The advent of 
modern communications and the internet have also facilitated sharing information 
and safety related guidance. 

CWS applauds OSHA for its role in decreasing injuries, illnesses and fatalities, 
in particular its work in the last 15 years to promote workplace safety through out- 
reach and education. Since its inception, OSHA has established standards employ- 
ers must meet through its regulations and enforcement activities. For the first 25 
years, the agency did not, however, focus on assisting employers and employees to 
understand OSHA standards and related safe work practices. Beginning in the Clin- 
ton Administration, this changed and OSHA developed an array of approaches that 
focused on educating and working cooperatively with employers to improve work- 
place safety. The CWS is committed to supporting these approaches as they have 
contributed to the increase in workplace safety — as indicated by the BLS workplace 
injuries and illness rates. 

PAWA Will Not Improve Workplace Safety 

CWS is concerned about several of the provisions in the Protecting America’s 
Workers Act (S. 1580/H.R. 2067). 

PAWA is unnecessary and will not improve workplace safety. It focuses on in- 
creasing penalties and enforcement and does nothing to assist employers in their 
efforts to make workplaces safer. Increasing penalties on employers will only serve 
to increase litigation, drain OSHA and DOL resources and harm our economy and 
hinder job growth. 

Experience with the Mine Safety and Health Administration (MSHA) reinforces 
this point. A hearing in the Education and Labor Committee on February 23, re- 
vealed that as a result of the increased penalties from the MINER Act passed in 
2006 and MSHA’s regulations taking effect in 2007, the backlog at the review com- 
mission is now 16,000 cases worth $195 million, and expected to rise further as the 
current policy at MSHA is to not engage in settlements. This backlog has impacted 
safety in the mining industry by absorbing an unprecedented amount of MSHA re- 
sources which would otherwise be devoted to field and other activities. Increasing 
OSHA’s penalty regimes in a similar way will neither increase safety in the work- 
place nor give employers the tools necessary to create solutions towards workplace 
safety. Our concerns with some of the specific aspects of PAWA that are being dis- 
cussed today are set forth below in more detail. 
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Abatement of Hazards Pending Contest 

The change to Title III, Abatement of Hazards Pending Contest, eliminates the 
employers’ right to use the administrative appeals process to thoroughly investigate 
its obligation to abate serious hazards. This is a dangerous diminishment, if not out- 
right elimination, of due process protections for employers. Mandating abatement 
before a review process can be completed is like asking a defendant in a court case 
to pay a fine or serve a sentence before the completion of the trial. Additionally, re- 
quiring abatement prior to a full investigation may lead to inaccurate changes to 
be made, which can lead to unnecessary costs for employers. Conversely, allowing 
due process to proceed in the normal order will allow employers — especially small 
businesses — the time and resources needed to find solutions to any workplace safety 
issues. This is the best way to keep workers safe on the job. OSHA already has the 
ability to seek injunction in cases where there is an imminent danger and the em- 
ployer refuses to abate the hazard. 

Penalty Changes 

The proposed changes to criminal penalties under Title III would alter the mental 
state requirements for criminal penalties from “willful” to “knowing.” While we 
agree those who intentionally violate the law should be held accountable, this is a 
significant change to 40 years of settled law that will cause uncertainty among em- 
ployers, employees, compliance officers, prosecutors and adjudicators. The uncer- 
tainty about potential liability would cause employers to engage in a more defensive 
posture with OSHA and on workplace safety issues. Not only will this inevitability 
result in increased litigation, but would severely disrupt the cooperative approach 
towards workplace safety that has been so successful over the past 15 years. 

Furthermore, the language changes the definition of employer in the currently 
proposed PAWA from “any responsible corporate officer” to “an officer or director.” 
The original PAWA language will create unprecedented confusion and disincentives 
to being a corporate officer, but this new language is a startlingly vague change that 
will result in a further focus on litigation avoidance and not workplace safety. This 
proposed change would have a chilling effect on how employers dedicate staff and 
resources that maintain safety programs. These changes do nothing to give employ- 
ers — especially small businesses — the tools to stay well-informed of safety concerns 
in the workplace. Increasing penalties and lawsuits does not get to the heart of the 
problem necessary to find solutions in the workplace. 

The bill would also increase civil penalties dramatically which will also lead to 
more contested cases with the associated impacts already noted above. 

Conclusion 

The Coalition on Workplace Safety continues to stand ready to work with OSHA 
and Congress to enhance workplace safety. However, PAWA — and the changes pre- 
sented here — undermine efforts to promote cooperative engagement between em- 
ployers and the agency, and will not assist employers in making workplaces safer. 
We will continue to work towards the goal of increasing workplace safety by work- 
ing together through cooperation, assistance, transparency, clarity, and account- 
ability. 


Associated Builders and Contractors, 

March 16, 2010. 

Hon. Lynn Woolsey, Chair; Hon. Cathy McMorris Rodgers, Ranking Member, 
Subcommittee on Workforce Proteetions, 112 Cannon House Office Building, Wash- 
ington, DC 20515 

Dear Chairwoman Woolsey and Ranking Member McMorris Rodgers: On be- 
half of Associated Builders and Contractors (ABC), a national association with 77 
chapters representing 25,000 merit shop construction and construction — related 
firms with 2 million employees, we appreciate the opportunity to submit this state- 
ment as part of today’s Subcommittee hearing entitled, “Protecting America’s Work- 
er Act: Modernizing OSHA Penalties.” ABC and its members are ardent advocates 
of workplace safety, which is demonstrated through our proven record of cooperation 
and collaboration with OSHA and dedication to workplace safety education and 
training. ABC, however, strongly opposes H.R. 2067, Protecting America’s Workers 
Act (PAWA). We believe, if enacted, the PAWA will increase litigation, creative dis- 
incentive for cooperation between employers, associations and OSHA, while failing 
to improve workplace safety and health. 

Over the years, ABC and its 77 chapters nationwide have had the privilege of 
building excellent working relationships with OSHA’s national, regional and area of- 
fices. OSHA staff members have addressed ABC members at our annual Construe- 
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tion Education Conference, worked with our chapters to conduct safety training 
courses throughout the country. Communication between both OSHA and ABC 
members has increased understanding of workplace safety, which has contributed 
to the decrease in the number of fatalities and injuries in the construction industry 
since 1994. 

The PAWA changes to OSH Act’s penalty scheme, in particular change in mens 
rea requirements for criminal liability from “willful” to “knowing” and the broad- 
ening to the definition of employers from “any responsible corporate officer” to “offi- 
cer or director,” would create uncertainty that will lead to increased litigation and 
create a more combative relationship between OSHA and employers. This will likely 
negatively impact cooperative programs, which have been effective in promoting 
workplace safety. 

We also oppose the PAWA’s provision requiring immediate abatement and the 
limits the provision imposes on an employer’s ability to challenge a citation. This 
denies employers due process rights and OSHA already has the authority to seek 
an injunction if a hazard poses an imminent threat. 

The construction industry is already strained with job loss, with unemployment 
at 27.1 percent — nearly three times the national average, and adding more bureau- 
cratic layers to an already burdened industry is not conducive to expedient economic 
recovery. Jobsite safety and health is a top priority for ABC, whose objective is to 
have “zero accident” worksites. 

ABC supports legislation that seeks to protect our members’ most important 
asset — their employees. This must be achieved through legislation and regulations, 
which provide consistent enforcement, incentive programs to increase compliance, 
and education efforts, rather than efforts that will increase litigation, stifle coopera- 
tive programs and deny employer due process rights. We look forward to working 
with the Committee to address our concerns with this legislation. 


Mrs. McMorris Rodgers. Thank you, and I yield back. 

Chairwoman WOOLSEY. Thank you very much. 

Thank you all for attending this legislative hearing on the pen- 
alty provisions of Protecting America’s Workers Act, PAWA. 

As our witnesses have testified, it has been 40 years since the 
OSH Act was amended. And in those 40 years, we have learned a 
lot about what is working and what needs changing. PAWA mod- 
ernizes the OSH Act, and gives OSHA the tools it needs to keep 
workers safe and healthy. 

I am looking forward to this bill proceeding through the com- 
mittee and to the floor for a vote. 

Before we adjourn, or I turn — well, before we adjourn, without 
objection, I would like to place the following documents into the 
record: H.R. 2067, the Protecting America Workers Act; number 
two, summary of proposed changes in H.R. 2067, and clarification 
of the standards; three, March 9, 2010 discussion draft; four, table 
comparing civil and criminal penalties under the current Occupa- 
tional Safety and Health Act and H.R. 2067; five, April 29, 2008 
report by the Senate Health, Education, Labor and Pensions Com- 
mittee, “Discounting Death: OSHA’s Failure to Punish Safety Vio- 
lations That Kill Workers;” six, letter from the governor of Wyo- 
ming in support of the penalty increases in H.R. 2067; seven, state- 
ment of Peg Seminario, health and safety director, AFL-CIO; eight, 
letter from the American Industrial Hygiene Association; nine, 
statement of Thomasina Rogers, chair of the Occupational Safe and 
Health Review Commission; ten, letter from Tonya Ford concerning 
the death of her uncle Robert Fitch, with attachments; and, eleven, 
tables showing current maximum civil penalties adjusted for infla- 
tion, 2000 to 2010. 

[The information follows:] 
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lllTH CONGRESS 
1st Session 


H. R. 2067 


To amend the Occupational Safety and Health Act of 1970 to ex- 
pand coverage under the Act, to increase protections for whis- 
tleblowers, to increase penalties for certain violators, and for 
other purposes. 


IN THE HOUSE OF REPRESENTATIVES 
April 23, 2009 

Ms. WOOLSEY (for herself, Mr. Abercrombie, Ms. Berkley, Mr. 
Brady of Pennsylvania, Mr. Cohen, Mr. Hare, Mr. Hinchey, Ms. 
Hirono, Mr. Holt, Mrs. Maloney, Mr. George Miller of California, 
Mr. Payne, Mr. Rothman of New Jersey, Ms. Schakowsky, Ms. 
Shea-Porter, Mr. Yarmuth, and Mr. McGovern) introduced the 
following bill; which was referred to the Committee on Education 
and Labor 


A BILL 


To amend the Occupational Safety and Health Act of 1970 to ex- 
pand coverage under the Act, to increase protections for whis- 
tleblowers, to increase penalties for certain violators, and for 
other purposes. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the “Protecting America’s Workers Act”. 

SEC. 2. REFERENCES. 

Except as otherwise expressly provided, wherever in this Act an amendment or 
repeal is expressed in terms of an amendment to, or repeal of, a section or other 
provision, the reference shall be considered to be made to a section or other provi- 
sion of the Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et seq.). 

TITLE I— COVERAGE AND APPLICATION OF 

ACT 


SEC. 101. COVERAGE OF PUBLIC EMPLOYEES. 

(a) In General. — Section 3(5) (29 U.S.C. 652(5)) is amended by striking “but does 
not include” and all that follows through the period at the end and inserting “includ- 
ing the United States, a State, or a political subdivision of a State.”. 

(b) Construction. — Nothing in this Act shall be construed to affect the application 
of section 18 of the Occupational Safety and Health Act of 1970 (29 U.S.C. 667). 

SEC. 102. APPLICATION OF ACT. 

Section 4(b) (29 U.S.C. 653(b)(1)) is amended 

(1) by redesignating paragraphs (2), (3), and (4) as paragraphs (5), (6), and (7), 
respectively; and 

(2) by striking paragraph (1) and inserting the following: 

“(1) If a Federal agency has promulgated and is enforcing a standard or regulation 
affecting occupational safety or health of some or all of the employees within that 
agency’s regulatory jurisdiction, and the Secretary determines that such a standard 
or regulation as promulgated and the manner in which the standard or regulation 
is being enforced provides protection to those employees that is at least as effective 
as the protection provided to those employees by this Act and the Secretary’s en- 
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forcement of this Act, the Secretary may publish a certification notice in the Federal 
Register. The notice shall set forth that determination and the reasons for the deter- 
mination and certify that the Secretary has ceded jurisdiction to that Federal agen- 
cy with respect to the specified standard or regulation affecting occupational safety 
or health. In determining whether to cede jurisdiction to a Federal agency, the Sec- 
retary shall seek to avoid duplication of, and conflicts between, health and safety 
requirements. Such certification shall remain in effect unless and until rescinded by 
the Secretary. 

“(2) The Secretary shall, by regulation, establish procedures by which any person 
who may be adversely affected by a decision of the Secretary certifying that the Sec- 
retary has ceded jurisdiction to another Federal agency pursuant to paragraph (1) 
may petition the Secretary to rescind a certification notice under paragraph (1). 
Upon receipt of such a petition, the Secretary shall investigate the matter involved 
and shall, within 90 days after receipt of the petition, publish a decision with re- 
spect to the petition in the Federal Register. 

“(3) Any person who may be adversely affected by 

“(A) a decision of the Secretary certifying that the Secretary has ceded jurisdiction 
to another Federal agency pursuant to paragraph (1); or 

“(B) a decision of the Secretary denying a petition to rescind such a certification 
notice under paragraph (1), 

may, not later than 60 days after such decision is published in the Federal Reg- 
ister, file a petition challenging such decision with the United States court of ap- 
peals for the circuit in which such person resides or such person has a principal 
place of business, for judicial review of such decision. A copy of the petition shall 
be forthwith transmitted by the clerk of the court to the Secretary. The Secretary’s 
decision shall be set aside if found to be arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law. 

“(4) Nothing in this Act shall apply to working conditions covered by the Federal 
Mine Safety and Health Act of 1977 (30 U.S.C. 801 et seq.).”. 

TITLE II— INCREASING PROTECTIONS FOR 
WHISTLE BLOWERS 


SEC. 201. EMPLOYEE ACTIONS. 

Section 11(c)(1) (29 U.S.C. 660(c)(1)) is amended by inserting before the period at 
the end the following: “, including reporting any injury, illness, or unsafe condition 
to the employer, agent of the employer, safety and health committee involved, or 
employee safety and health representative involved”. 

SEC. 202. PROHIBITION OF DISCRIMINATION. 

Section 11(c) (29 U.S.C. 660(c)) is amended by striking paragraph (2) and insert- 
ing the following: 

“(2) No person shall discharge or in any manner discriminate against an employee 
for refusing to perform the employee’s duties if the employee has a reasonable ap- 
prehension that performing such duties would result in serious injury to, or serious 
impairment of the health of, the employee or other employees. The circumstances 
causing the employee’s apprehension of serious injury or serious impairment of 
health shall be of such a nature that a reasonable person, under the circumstances 
confronting the employee, would conclude that there is a bona fide danger of a seri- 
ous injury, or serious impairment of health, resulting from the circumstances. In 
order to qualify for protection under this paragraph, the employee, when practicable, 
shall have sought from the employee’s employer, and have been unable to obtain, 
a correction of the circumstances causing the refusal to perform the employee’s du- 
ties.”. 

SEC. 203. PROCEDURE. 

Section 11(c) (29 U.S.C. 660(c)) is amended by striking paragraph (3) and insert- 
ing the following: 

“(3) Any employee who believes that the employee has heen discharged, dis- 
ciplined, or otherwise discriminated against by any person in violation of paragraph 
(1) or (2) may, within 180 days after such alleged violation occurs, file (or have filed 
by any person on the employee’s behalf) a complaint with the Secretary alleging 
that such discharge or discrimination violates paragraph (1) or (2). Upon receipt of 
such a complaint, the Secretary shall notify the person named in the complaint (re- 
ferred to in this subsection as the ‘respondent’) of the filing of the complaint. 

“(4)(A)(i) Not later than 60 days after the receipt of a complaint filed under para- 
graph (3), the Secretary shall conduct an investigation and determine whether there 
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is reasonable cause to believe that the complaint has merit. During the investiga- 
tion, the Secretary shall notify the respondent of the charges made in the complaint, 
and shall provide such person with an opportunity to meet with the inspector con- 
ducting the investigation, to submit a response to such charges, and to present wit- 
nesses to rebut such charges. The Secretary shall also consider the result of any 
grievance proceeding provided for in a collective bargaining agreement, that may 
have been held with respect to such charges. Upon completion of the investigation, 
the Secretary shall issue findings and notify the complainant and the respondent 
of the Secretary’s findings. If the Secretary has concluded that there is reasonable 
cause to believe that a violation has occurred, the Secretary’s findings shall be ac- 
companied by a preliminary order providing the relief prescribed by subparagraph 
(B). 

“(ii)(I) Not later than 30 days after the Secretary has issued findings under clause 

(i) , either the respondent or the complainant may file objections to the findings or 
preliminary order, and request a hearing on the record, except that the filing of 
such objections shall not operate to stay any reinstatement remedy contained in the 
preliminary order. 

“(II) If a hearing described in subclause (I) is not requested in the 30-day period 
described in such subclause with respect to a preliminary order, the order shall be 
deemed to be a final order and not subject to judicial review. 

“(hi) If the Secretary does not issue findings under clause (i) with respect to a 
complaint within 90 days after the receipt of the complaint, the complainant may 
request a hearing on the record on the complaint. 

“(iv) The Secretary shall expeditiously conduct a hearing requested under clause 

(ii) or (hi). Upon the conclusion of such hearing, the Secretary shall issue a final 
order within 120 days. Until the issuance of a final order, such hearing may be ter- 
minated at any time on the basis of a settlement agreement entered into by the Sec- 
retary, the complainant, and the respondent. 

“(B)(i) If, in response to a complaint filed under paragraph (3), the Secretary de- 
termines that a violation of paragraph (1) or (2) has occurred, in issuing an order 
under subparagraph (A)(iv), the Secretary shall require 

“(I) the respondent who committed such violation to correct the violation; 

“(II) such respondent to reinstate the complainant to the complainant’s former po- 
sition together with the compensation (including backpay), terms, conditions, and 
privileges of the complainant’s employment; and 

“(III) such respondent to pay compensatory damages. 

“(ii) On issuing an order requiring a remedy described in clause (i), the Secretary, 
at the request of the complainant, may assess against the respondent against whom 
the order is issued a sum equal to the aggregate amount of all costs and expenses 
(including attorney’s fees) reasonably incurred, as determined by the Secretary, by 
the complainant for, or in connection with a complaint upon which the order was 
issued. 

“(5)(A) Any person adversely affected or aggrieved by an order issued after a hear- 
ing conducted under paragraph (4)(A) may obtain review of the order in the United 
States court of appeals for the circuit in which the violation, with respect to which 
the order was issued, allegedly occurred, or the circuit in which such person resided 
on the date of such violation. The petition for review shall be filed within 60 days 
after the issuance of the Secretary’s order. Such review shall be conducted in accord- 
ance with the provisions of chapter 7 of title 5, United States Code. The court shall 
conduct the review and issue a decision expeditiously. 

“(B) If a respondent fails to comply with an order issued under paragraph (4)(A), 
the Secretary shall file a civil action in the United States district court for the dis- 
trict in which the violation was found to occur in order to enforce such order. In 
actions brought under this subparagraph, the district court shall have jurisdiction 
to grant all appropriate relief, including injunctive relief, reinstatement, and com- 
pensatory damages. 

“(6) The legal burdens of proof set forth in section 1221(e) of title 5, United States 
Code, shall govern adjudication of violations under this subsection.”. 

SEC. 204. RELATION TO ENFORCEMENT. 

Section 17(j) (29 U.S.C. 666(j)) is amended by inserting before the period the fol- 
lowing: “, including the history of violations, under section 11(c)”. 
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TITLE III— INCREASING PENALTIES FOR 
VIOLATORS 


SEC. 301. POSTING OF EMPLOYEE RIGHTS. 

Section 8(c)(1) (29 U.S.C. 667(c)(1)) is amended by adding at the end the following 
new sentence: “Such regulations shall include provisions requiring employers to post 
for employees information on the protections afforded under section 11(c).”. 

SEC. 302. PROHIBITION ON DISCOURAGING EMPLOYEE REPORTS OF INJURY OR ILLNESS. 

Section 8(c)(2) (29 U.S.C. 667(c)(2)) is amended by adding at the end the following 
new sentence: “Such regulations shall prohibit the adoption or implementation of 
policies or practices by the employer that discourage the reporting of work-related 
injuries or illnesses by any employee or in any manner discriminate or provide for 
adverse action against any employee for reporting a work-related injury or illness.” 
SEC. 303. NO LOSS OF EMPLOYEE PAY FOR INSPECTIONS. 

Section 8(e) (29 U.S.C. 667) is amended by inserting after the first sentence the 
following: “Time spent by an employee participating in or aiding any such inspection 
shall be deemed to be hours worked and no employee shall suffer any loss of wages, 
benefits, or other terms and conditions of employment for having participated in or 
aided any such inspection.”. 

SEC. 304. INVESTIGATIONS OF FATALITIES AND SERIOUS INCIDENTS. 

Section 8 (29 U.S.C. 667) is amended by adding at the end the following new sub- 
section: 

“(i)(l) The Secretary shall investigate any incident resulting in death or serious 
incident, that occurs in a place of employment covered by this Act. 

“(2) If an incident resulting in death or serious incident occurs in a place of em- 
ployment covered by this Act, the employer shall notify the Secretary of the incident 
involved and shall take appropriate measures to prevent the destruction or alter- 
ation of any evidence that would assist in investigating the incident. The appro- 
priate measures required by this paragraph do not prevent an employer from taking 
action on a worksite to prevent injury to employees or substantial damage to prop- 
erty. If an employer takes such action, the employer shall notify the Secretary of 
the action in a timely fashion. 

“(3) In this subsection: 

“(A) Incident resulting in death. — The term ‘incident resulting in death’ means an 
incident that results in the death of an employee. 

“(B) Serious incident. — The term ‘serious incident’ means an incident that results 
in the hospitalization of 2 or more employees.”. 

SEC. 305. PROHIBITION ON UNCLASSIFIED CITATIONS. 

Section 9 (29 U.S.C. 668) is amended by adding at the end the following: 

“(d) The Secretary may not designate a citation issued under this section as an 
unclassified citation.”. 

SEC. 306. VICTIMS’ RIGHTS. 

The Act is amended by inserting after section 9 (29 U.S.C. 668) the following: 

“SEC. 9A. VICTIM’S RIGHTS. 

“(a) Definition. — In this section, the term ‘victim’ means 

“(1) an employee who has sustained a work-related injury or illness that is the 
subject of an inspection or investigation conducted under section 8, or 

“(2) a family member of an employee, if 

“(A) the employee is killed as a result of a work- 

related injury or illness that is the subject of an inspection or investigation con- 
ducted under section 8; or 

“(B) the employee sustains a work-related injury or illness that is the subject of 
an inspection or investigation conducted under section 8, and the employee cannot 
reasonably exercise the employee’s rights under this section. 

“(b) Rights. — On request, a victim or the representative of a victim, shall be af- 
forded the right, with respect to a work-related injury or illness (including a death 
resulting from a work-related injury or illness) involving an employee, to 

“(1) meet with the Secretary, or an authorized representative of the Secretary, re- 
garding the inspection or investigation conducted under section 8 concerning the 
employee’s injury or illness before the Secretary’s decision to issue a citation or take 
no action; and 
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“(2)(A) receive, at no cost, a copy of any citation or report, issued as a result of 
such inspection or investigation, on the later of the date the citation or report is 
issued and the date of the request; 

“(B) be informed of any notice of contest filed under section 10; and 

“(C) be provided an explanation of the rights of employee and employee represent- 
atives to participate in proceedings conducted under section 10. 

“(c) Modification of Citation. — Before entering into an agreement to withdraw or 
modify a citation issued as a result of an inspection or investigation of an incident 
resulting in death or serious incident under section 8, the Secretary, on request, 
shall provide an opportunity to the victim or the representative of a victim to appear 
and make a statement before the parties conducting settlement negotiations. 

“(d) Notification and Review. — The Secretary shall establish procedures 

“(1) to inform victims of their rights under this section; and 

“(2) for the informal review of any claim of a denial of such a right.”. 

SEC. 307. RIGHT TO CONTEST CITATIONS AND PENALTIES. 

The first sentence of section 10(c) (29 U.S.C. 659(c)) is amended 

(1) by inserting after “the issuance of a citation” the following: “(including a modi- 
fication of a citation issued)”; and 

(2) by inserting after “files a notice with the Secretary alleging” the following: 
“that the citation fails properly to designate the violation as serious, willful, or re- 
peated, that the proposed penalty is not adequate, or”. 

SEC. 308. ABATEMENT OF SERIOUS HAZARDS DURING EMPLOYER CONTESTS TO A CITATION. 

(a) Citations and Enforcement. — Section 10(b) (29 U.S.C. 659(b)) is amended 

(1) by inserting after “which period” the following: “for other than serious viola- 
tions”; and 

(2) by adding at the end the following: “In lieu of providing the notification re- 
quired by this subsection, where a notice of contest to a citation is pending before 
the Commission, the Secretary may by appropriate motion in that proceeding assert 
that the employer has failed to abate the violation within the time period fixed in 
the citation.”. 

(b) Employer Contest. — Section 10(c) (29 U.S.C. 659) is amended by inserting after 
the first sentence the following: “The pendency of a contest before the Commission 
shall not bar the Secretary from inspecting a place of employment or from issuing 
a citation under section 9.”. 

SEC. 309. OBJECTIONS TO MODIFICATION OF CITATIONS. 

Section 10 (29 U.S.C. 659) is amended by adding at the end the following new 
subsection: 

“(d)(1) If the Secretary intends to withdraw or to modify a citation issued under 
section 9(a) as a result of any agreement with the cited employer, the Secretary 
shall provide (in accordance with rules of procedure prescribed by the Commission) 
prompt notice to affected employees or representatives of affected employees, and 
that notice shall include the terms of the proposed agreement. 

“(2) Not later than 15 working days after the receipt of a notice provided in ac- 
cordance with paragraph (1), any employee or representative of employees, regard- 
less of whether such employee or representative has previously elected to participate 
in the proceedings involved, shall have the right to file a notice with the Secretary 
allepng that the proposed agreement fails to effectuate the purposes of this Act and 
stating the respects in which the agreement fails to effectuate the purposes. 

“(3) Upon receipt of a notice filed under paragraph (2), the Secretary shall con- 
sider the statements presented in the notice, and if the Secretary determines to pro- 
ceed with the proposed agreement, the Secretary shall respond with particularity to 
the statements presented in the notice. 

“(4) Not later than 15 working days following the Secretary’s response provided 
pursuant to paragraph (3), the employee or representative of employees shall, on 
making a request to the Commission, be entitled to a hearing before the Commis- 
sion as to whether adoption of the proposed agreement would effectuate the pur- 
poses of this Act, including a determination as to whether the proposed agreement 
would adequately abate the alleged violations alleged in the citation. 

“(5) If the Commission determines that the proposed agreement fails to effectuate 
the purposes of this Act, the proposed agreement shall not be entered as an order 
of the Commission and the citation shall not be withdrawn or modified in accord- 
ance with the proposed agreement.”. 

SEC. 310. CIVIL PENALTIES. 

(a) In General. — Section 17 (29 U.S.C. 666) is amended 

(1) in subsection (a) 
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(A) by striking “$70,000” and inserting “$120,000”; 

(B) by striking “$5,000” and inserting “$8,000”; and 

(C) by adding at the end the following: “If such a violation causes the death of 
an employee, such civil penalty amounts shall be increased to not more than 
$250,000 for such violation, but not less than $50,000 for such violation, except that 
for an employer with 25 or fewer employees such penalty shall not be less than 
$25,000 for such violation.”; 

(2) in subsection (b) 

(A) by striking “$7,000” and inserting “$12,000”; and 

(B) by adding at the end the following: “If such a violation causes the death of 
an employee, such civil penalty amounts shall be increased to not more than 
$50,000 for such violation, but not less than $20,000 for such violation, except that 
for an employer with 25 or fewer employees such penalty shall not be less than 
$10,000 for such violation.”; 

(3) in subsection (c) 

(A) by striking “$7,000” and inserting “$12,000”; and 

(B) by adding at the end the following: “If such a violation causes the death of 
an employee, such civil penalty amounts shall be increased to not more than 
$50,000 for such violation, but not less than $20,000 for such violation, except that 
for an employer with 25 or fewer employees such penalty shall not be less than 
$10,000 for such violation.”; 

(4) in subsection (d) 

(A) by striking “$7,000” and inserting “$12,000”; and 

(B) by adding at the end the following: “If such a violation causes the death of 
an employee, such civil penalty amounts shall be increased to not more than 
$50,000 for such violation, but not less than $20,000 for such violation, except that 
for an employer with 25 or fewer employees such penalty shall not be less than 
$10,000 for such violation.”; 

(5) by redesignating subsections (e) through (1) as subsections (f) through (m), re- 
spectively; and 

(6) in subsection (j) (as redesignated in paragraph (5)), by striking “$7,000” and 
inserting “$12,000;”. 

(b) Inflation Adjustment. — Section 17 (29 U.S.C. 666) (as amended by subsection 
(a)) is further amended by inserting after subsection (d) the following: 

“(e) Amounts provided under this section for civil penalties shall be adjusted by 
the Secretary at least once during each 4-year period to account for the percentage 
increase or decrease in the Consumer Price Index for all urban consumers during 
such period.”. 

SEC. 311. OSHA CRIMINAL PENALTIES. 

(a) In General. — Section 17 (29 U.S.C. 666) (as amended by section 310) is further 
amended 

(1) by amending subsection (f) to read as follows: 

“(f)(1) Any employer who willfully violates any standard, rule, or order promul- 
gated pursuant to section 6 of this Act, or of any regulations prescribed pursuant 
to this Act, and that violation caused death to any employee, shall, upon conviction, 
be punished by a fine in accordance with section 3571 of title 18, United States 
Code, or by imprisonment for not more than 10 years, or both; except that if the 
conviction is for a violation committed after a first conviction of such person under 
this subsection or subsection (i), punishment shall be by a fine in accordance with 
section 3571 of title 18, United States Code, or by imprisonment for not more than 
20 years, or by both. 

“(2) For the purpose of this subsection, the term ‘employer’ means, in addition to 
the definition contained in section 3 of this Act, any responsible corporate officer.”; 

(2) in subsection (g), by striking “fine of not more than $1,000 or by imprisonment 
for not more than six months,” and inserting “fine in accordance with section 3571 
of title 18, United States Code, or by imprisonment for not more than 2 years,”; 

(3) in subsection (h), by striking “fine of not more than $10,000, or by imprison- 
ment for not more than six months,” and inserting “fine in accordance with section 
3571 of title 18, United States Code, or by imprisonment for not more than 5 
years,”; 

(4) by redesignating subsections (j) through (m) as subsections (k) through (n), re- 
spectively; and 

(5) by inserting after subsection (i) the following: 

“(j)(l) Any employer who willfully violates any standard, rule, or order promul- 
gated pursuant to section 6, or any regulation prescribed pursuant to this Act, and 
that violation causes serious bodily injury to any employee but does not cause death 
to any employee, shall, upon conviction, be punished by a fine in accordance with 
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section 3571 of title 18, United States Code, or by imprisonment for not more than 
5 years, or by both, except that if the conviction is for a violation committed after 
a first conviction of such person under this subsection or subsection (e), punishment 
shall be by a fine in accordance with section 3571 of title 18, United States Code, 
or by imprisonment for not more than 10 years, or by both. 

“(2) For the purpose of this subsection, the term ‘employer’ means, in addition to 
the definition contained in section 3 of this Act, any responsible corporate officer.”. 

(h) Definition. — Section 3 (29 U.S.C. 652) is amended by adding at the end the 
following: 

“(15) The term ‘serious bodily injury’ means bodily injury that involves 

“(A) a substantial risk of death; 

“(B) protracted unconsciousness; 

“(C) protracted and obvious physical disfigurement; or 

“(D) protracted loss or impairment, of the function of a bodily member, organ, or 
mental faculty.”. 

(c) Jurisdiction for Prosecution Under State and Local Criminal Laws. — Section 17 
(29 U.S.C. 666) (as amended by subsection (a)) is further amended by adding at the 
end the following: 

“(o) Nothing in this Act shall preclude a State or local law enforcement agency 
from conducting criminal prosecutions in accordance with the laws of such State or 
locality.”. 


TITLE IV— EFFECTIVE DATE 


SEC. 401. EFFECTIVE DATE. 

(a) General Rule. — Except as provided for in subsection (b), this Act and the 
amendments made by this Act shall take effect 90 days after the date of enactment 
of this Act. 

(h) Exceptions for States and Political Subdivisions. — The following are exceptions 
to the effective date described in subsection (a): 

(1) A State that has a State plan approved under section 18 (29 U.S.C. 667) shall 
amend its State plan to conform with the requirements of this Act and the amend- 
ments made by this Act not later than 12 months after the date of enactment of 
this Act. Such amendments to the State plan shall take effect not later than 90 days 
after the adoption of such amendments by such State. 

(2) This Act and the amendments made by this Act shall take effect not later than 
36 months after the date of the enactment of this Act in a State, or a political sub- 
division of a State, that does not have a State plan approved under section 18 (29 
U.S.C. 667). 


Summary of the Protecting America’s Workers Act (H.R. 2067) 

The Protecting America’s Workers Act (PAWA) makes significant changes to the 
Occupational Safety and Health Act (OSH Act), which was passed in order to ensure 
that employees work in safe and healthy workplaces. PAWA strengthens the OSH 
Act, which has not heen significant altered since its original passage in 1970. 

Specifically, PAWA expands the OSH Act’s coverage to include state and local 
public employees, federal government workers and millions of other workers who 
are inadequately covered by other laws. These include employees who work for air- 
lines, railroads and Department of Energy contractors who fall between the cracks 
because their health and safety coverage is left to other government agencies that 
don’t treat worker safety as a priority. 

PAWA raises civil penalties on employers for violations of the OSH Act, estab- 
lishes mandatory minimum penalties for violations involving worker fatalities and 
indexes penalties to inflation. It authorizes felony criminal prosecutions against em- 
ployers who commit willful violations that result in death or serious bodily injury 
and extends the reach of such penalties to responsible corporate officers. 

PAWA improves upon current whistleblower protections, including codifying regu- 
lations that give workers the right to refuse to do hazardous work. It clarifies that 
employees cannot be discriminated against for reporting injuries, illnesses or unsafe 
conditions, and brings the procedures for investigating and adjudicating discrimina- 
tion complaints into line with other safety and health and whistleblower laws. 

The bill requires the Occupational Safety and Health Administration (OSHA), the 
health and safety arm of the Department of Labor, to investigate all cases of death 
and serious injuries (i.e. incidents that result in the hospitalization of 2 or more em- 
ployees); it provides workers and employee representatives the right to contest 
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OSHA’s failure to issue citations, the characterization of citations that are issued 
and proposed penalties; and it gives injured workers and the families of workers in- 
jured or who have died in work-related incidents the right to meet with investiga- 
tors, to receive copies of citations and to have an opportunity to appear and make 
a statement before parties involved in any settlement negotiation. 

In recent years, OSHA had reached settlement agreements with employers that, 
at the employer’s request, have changed the designation of willful citations to an 
“unclassified” citation’s meaning that the employer avoids the potential con- 
sequences of having a “willful” OSHA violation on its record. PAWA prohibits OSHA 
from designating a citation as an unclassified citation. 

In addition, any worker or his or her representative can object to the modification 
or withdrawal of a citation due to a settlement with the employer on the grounds 
that the proposed agreement fails to “effectuate the purposes” of the OSH Act, and 
be entitled to a hearing before the Occupational Safety and Health Review Commis- 
sion. 

PAWA clarifies that the time spent by an employee accompanying an OSHA in- 
spector during an investigation is considered “time worked,” for which a worker 
must be compensated. 

Since the passage of the OSH Act, much progress has been made. It has been re- 
ported that over 390,000 lives have been saved. Nonetheless, too many workers are 
still dying and millions of others are injured or become ill by working in unsafe and 
unhealthy conditions. The Protecting America’s Workers Act strengthens and en- 
hances the OSH Act so that it can fully meet its promise to ensure safe and healthy 
workplaces for all Americans. 


Clarification of the Mens Rea Requirement 

Another proposed change would alter the mens rea (mental state) requirements 
for a criminal case from “willful” to “knowing.” Under the introduced PAWA, an em- 
ployer cannot be convicted under the criminal law unless that employer has acted 
“willfully” and such willful act caused the death or serious injury to a worker. 
Courts interpreting the “willful” requirement under the OSH Act require proof that 
an employer has taken a “deliberate action with knowledge of the OSH Act’s re- 
quirements or with plain indifference to those requirements.” ^ Proof of malice is not 
required. In other criminal cases, the “wilfull” standard means that an actor knew 
his conduct was unlawful, or he acted with evil intent.^ 

Notwithstanding criminal mental state requirement under the OSH Act, the “will- 
ful” standard is not a familiar one in the criminal law context, and the norm is to 
require a “knowing” standard of proof in which an actor knows that his or her con- 
duct was wrong. Under this standard, employers cannot escape liability by claiming 
that they did not know what the law required. Note: under either standard a pros- 
ecutor would still have to prove that an actor is guilty beyond a reasonable doubt. 


[DISCUSSION DRAFT] 

[AS OF March 9, 2010] 


[Modifications to HR 2067, Protecting America’s Workers Act] 


lllTH CONGRESS 
2d Session 


H. R. 


To amend the Occupational Safety and Health Act of 1970 to ex- 
pand coverage under the Act, to increase protections for whis- 
tleblowers, to increase penalties for certain violators, and for 
other purposes. 


^Rabinowitz, Randy (editor), Occupational Safety and Health Law, 2d Edition, ABA Section 
of Labor and Emplo 3 rment Law (2002), p. 269. 

2 Testimony of David Uhlmann before the U.S. House of Representatives, Committee on Edu- 
cation and Labor (April 28, 2009. 
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IN THE HOUSE OE REPRESENTATIVES 

Ms. WOOLSEY introduced the following bill; which was referred to 
the Committee on 


A BILL 

To amend the Occupational Safety and Health Act of 1970 to ex- 
pand coverage under the Act, to increase protections for whis- 
tleblowers, to increase penalties for certain violators, and for 
other purposes. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the “Protecting America’s Workers Act”. 

SEC. 2. REFERENCES. 

Except as otherwise expressly provided, wherever in this Act an amendment or 
repeal is expressed in terms of an amendment to, or repeal of, a section or other 
provision, the reference shall be considered to be made to a section or other provi- 
sion of the Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et seq.). 

TITLE I— COVERAGE OF PUBLIC EMPLOYEES 
AND APPLICATION OF ACT 


SEC. 101. COVERAGE OF PUBLIC EMPLOYEES. 

(a) In General. — Section 3(5) (29 U.S.C. 652(5)) is amended by striking “but 
does not include” and all that follows through the period at the end and inserting 
“including the United States, a State, or a political subdivision of a State.”. 

(b) Construction. — Nothing in this Act shall be construed to affect the applica- 
tion of section 18 of the Occupational Safety and Health Act of 1970 (29 U.S.C. 667). 

SEC. 102. APPLICATION OF ACT. 

Section 4(b) (29 U.S.C. 653(b)(1)) is amended — 

(1) by redesignating paragraphs (2), (3), and (4) as paragraphs (5), (6), and 

(7), respectively; and 

(2) by striking paragraph (1) and inserting the following: 

“(1) If a Federal agency has promulgated and is enforcing a standard or regula- 
tion affecting occupational safety or health of some or all of the employees within 
that agency’s regulatory jurisdiction, and the Secretary determines that such a 
standard or regulation as promulgated and the manner in which the standard or 
regulation is being enforced provides protection to those employees that is at least 
as effective as the protection provided to those employees by this Act and the Sec- 
retary’s enforcement of this Act, the Secretary may publish a certification notice in 
the Federal Register. The notice shall set forth that determination and the reasons 
for the determination and certify that the Secretary has ceded jurisdiction to that 
Federal agency with respect to the specified standard or regulation affecting occupa- 
tional safety or health. In determining whether to cede jurisdiction to a Federal 
agency, the Secretary shall seek to avoid duplication of, and conflicts between, 
health and safety requirements. Such certification shall remain in effect unless and 
until rescinded by the Secretary. 

“(2) The Secretary shall, by regulation, establish procedures by which any per- 
son who may be adversely affected by a decision of the Secretary certifying that the 
Secretary has ceded jurisdiction to another Federal agency pursuant to paragraph 
(1) may petition the Secretary to rescind a certification notice under paragraph (1). 
Upon receipt of such a petition, the Secretary shall investigate the matter involved 
and shall, within 90 days after receipt of the petition, publish a decision with re- 
spect to the petition in the Federal Register. 

“(3) Any person who may be adversely affected by — 

“(A) a decision of the Secretary certifying that the Secretary has ceded ju- 
risdiction to another Federal agency pursuant to paragraph (1); or 
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“(B) a decision of the Secretary denying a petition to rescind such a certifi- 
cation notice under paragraph (1), 

may, not later than 60 days after such decision is published in the Federal Register, 
file a petition challenging such decision with the tjnited States court of appeals for 
the circuit in which such person resides or such person has a principal place of busi- 
ness, for judicial review of such decision. A copy of the petition shall be forthwith 
transmitted by the clerk of the court to the Secretary. The Secretary’s decision shall 
be set aside if found to be arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law. 

“(4) Nothing in this Act shall apply to working conditions covered by the Fed- 
eral Mine Safety and Health Act of 1977 (30 U.S.C. 801 et seq.).”. 

TITLE II— INCREASING PROTECTIONS FOR 
WHISTLEBLOWERS 


SEC. 201. EMPLOYEE ACTIONS. 

Section 11(c)(1) (29 U.S.C. 660(c)(1)) is amended by inserting before the period 
at the end the following: “, including the reporting of any injury, illness, or unsafe 
condition to the employer, agent of the employer, safety and health committee in- 
volved, or employee safety and health representative involved”. 

SEC. 202. PROHIBITION OF DISCRIMINATION. 

Section 11(c) (29 U.S.C. 660(c)) is amended by striking paragraph (2) and insert- 
ing the following: 

“(2) No person shall discharge or in any manner discriminate against an 
employee for refusing to perform the employee’s duties if the employee has a 
reasonable apprehension that performing such duties would result in serious in- 
jury to, or serious impairment of the health of, the employee or other employees. 
The circumstances causing the employee’s apprehension of serious injury or se- 
rious impairment of health shall be of such a nature that a reasonable person, 
under the circumstances confronting the employee, would conclude that there 
is a bona fide danger of a serious injury, or serious impairment of health, re- 
sulting from the circumstances. In order to qualify for protection under this 
paragraph, the employee, when practicable, shall have sought from the employ- 
ee’s employer, and have been unable to obtain, a correction of the circumstances 
causing the refusal to perform the employee’s duties.”. 

SEC. 203. PROCEDURE. 

Section 11(c) (29 U.S.C. 660(c)) is amended by striking paragraph (3) and insert- 
ing the following: 

“(3) Complaint. — ^Any employee who believes that the employee has been 
discharged, disciplined, or otherwise discriminated against by any person in vio- 
lation of paragraph (1) or (2) may seek relief for such violation by filing a com- 
plaint with the Secretary under paragraph (5). 

“(4) Statute of limitations. — 

“(A) In general. — An employee may take the action permitted by para- 
graph (3)(A) not later than 180 days after the later of — 

“(i) the date on which an alleged violation of paragraph (1) or (2) 
occurs; or 

“(ii) the date on which the employee knows or should reasonably 
have known that such alleged violation occurred. 

“(B) Repeat violation. — Except in cases when the employee has been 
discharged, a violation of paragraph (1) or (2) shall be considered to have 
occurred on the last date an alleged repeat violation occurred. 

“(5) Investigation. — 

“(A) In general. — An employee may, within the time period required 
under paragraph (4)(B), file a complaint with the Secretary alleging a viola- 
tion of paragraph (1) or (2). If the complaint alleges a prima facie case, the 
Secretary shall conduct an investigation of the allegations in the complaint, 
which — 

“(i) shall include — 

“(I) interviewing the complainant; 

“(II) providing the respondent an opportunity to — 

“(aa) submit to the Secretary a written response to the 
complaint; and 

“(bb) meet with the Secretary to present statements from 
witnesses or provide evidence; and 
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“(III) providing the complainant an opportunity to — 

“(aa) receive any statements or evidence provided to the 
Secretary; 

“(bb) meet with the Secretary; and 
“(cc) rebut any statements or evidence; and 
“(ii) may include issuing subpoenas for the purposes of such inves- 
tigation. 

“(B) Decision. — Not later than 90 days after the filing of the complaint, 
the Secretary shall — 

“(i) issue a decision on whether to order relief; and 
“(ii) notify, in writing, the complainant and the respondent named 
in the complaint of such decision. 

“(6) Preliminary order following investigation. — If, after completion of 
an investigation under paragraph (5)(A), the Secretary finds reasonable cause 
to believe that a violation of paragraph (1) or (2) has occurred, the Secretary 
shall issue a preliminary order providing relief authorized under paragraph (14) 
at the same time the Secretary issues a decision under paragraph (5)(B). If a 
de novo hearing is not requested within the time period required under para- 
graph (7)(A)(i), such preliminary order shall be deemed a final order of the Sec- 
retary and is not subject to judicial review. 

“(7) Hearing. — 

“(A) Request for hearing. — 

“(i) In general. — A de novo hearing on the record before an ad- 
ministrative law judge may be requested — 

“(I) by the complainant or respondent within 30 days after re- 
ceiving notification of a decision or preliminary order for relief 
issued under paragraph (5)(B) or (6), respectively; 

“(II) by the complainant within 30 days after the date the com- 
plaint is dismissed without investigation by the Secretary under 
paragraph (5)(A); or 

“(III) by the complainant within 120 days after the date of fil- 
ing the complaint, if the Secretary has not issued a decision under 
paragraph (6)(B). 

“(ii) Reinstatement order. — The request for a hearing shall not 
operate to stay any preliminary reinstatement order issued under para- 
graph (6). 

“(B) Procedures. — 

“(i) In general. — A hearing requested under this paragraph shall 
be conducted expeditiously and in accordance with rules established by 
the Secretary for hearings conducted by administrative law judges. 

“(ii) Subpoenas; production of evidence. — In conducting any 
such hearing, the administrative law judge may issue subpoenas. The 
respondent or complainant may request the issuance of subpoenas that 
require the deposition of, or the attendance and testimony of, witnesses 
and the production of any evidence (including any books, papers, docu- 
ments, or recordings) relating to the matter under consideration. 

“(iii) Decision. — The administrative law judge shall issue a deci- 
sion not later than 90 days after the date on which a hearing was re- 
quested under this paragraph and promptly notify, in writing, the par- 
ties and the Secretary of such decision, including the findings of fact 
and conclusions of law. If the administrative law judge finds that a vio- 
lation of paragraph (1) or (2) has occurred, the judge shall issue an 
order for relief under paragraph (14). If review under paragraph (8) or 
(11) is not timely requested, such order shall be deemed a final order 
of the Secretary that is not subject to judicial review. 

“(8) Administrative appeal. — 

“(A) In general. — Not later than 30 days after the date of notification 
of a decision and order issued by an administrative law judge under para- 
graph (7), the complainant or respondent may file, with objections, an ad- 
ministrative appeal with the Secretary (or an administrative review body 
designated by the Secretary). 

“(B) Standard of review. — In reviewing the decision and order of the 
administrative law judge, the Secretary (or designated administrative re- 
view body) shall affirm the decision and order if it is determined that the 
factual findings set forth therein are supported by substantial evidence and 
the decision and order are made in accordance with applicable law. 

“(C) Decision. — If the Secretary grants the administrative appeal and 
finds that a violation of paragraph (1) or (2) has occurred, the Secretary 
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shall issue, within 60 days of receipt of the administrative appeal, a final 
decision and order providing relief authorized under paragraph (14), and 
such decision and order shall constitute a final agency action. 

“(9) Settlement in the administrative process. — 

“(A) In general. — ^At any time before issuance of a final order, an in- 
vestigation or proceeding under this subsection may be terminated on the 
basis of a settlement agreement entered into by — 

“(i) the Secretary or an administrative law judge conducting a 
hearing under this subsection; 

“(ii) the complainant; and 
“(iii) the respondent. 

“(B) Public policy considerations. — The Secretary or an administra- 
tive law judge conducting a hearing under this subsection may not accept 
a settlement that contains conditions conflicting with the rights protected 
under this Act or that are contrary to public policy, including a restriction 
on a complainant’s right to future employment with employers other than 
the specific employers named in a complaint. 

“(10) Inaction by the secretary or administrative law judge. — 

“(A) In general. — The complainant may bring a de novo action de- 
scribed in subparagraph (B) if — 

“(i) an administrative law judge has not issued a decision and order 
within the 90-day time period required under paragraph (7)(B)(iii); or 
“(ii) the Secretary has not issued a decision and order within the 
60-day time period required under paragraph (8)(C). 

“(B) De novo action. — Such de novo action may be brought at law or 
equity in the United States district court for the district where a violation 
of paragraph (1) or (2) allegedly occurred or where the complainant resided 
on the date of such alleged violation. The court shall have jurisdiction over 
such action without regard to the amount in controversy and to order ap- 
propriate relief under paragraph (14). Such action shall, at the request of 
either party to such action, be tried by the court with a jury. 

“(11) Judicial review. — 

“(A) Timely appeal to the court of appeals. — ^Any party adversely 
affected or aggrieved by a final decision and order issued under this sub- 
section may obtain review of such decision and order in the United States 
Court of Appeals for the circuit where the violation, with respect to which 
such final decision and order was issued, allegedly occurred or where the 
complainant resided on the date of such alleged violation. To obtain such 
review, a party shall file a petition for review not later than 60 days after 
the final decision and order was issued. Such review shall conform to chap- 
ter 7 of title 5, United States Code. The commencement of proceedings 
under this subparagraph shall not, unless ordered by the court, operate as 
a stay of the final decision and order. 

“(B) Limitation on collateral attack. — ^An order and decision with 
respect to which review may be obtained under subparagraph (A) shall not 
be subject to judicial review in any criminal or other civil proceeding. 

“(12) Enforcement of order. — If a respondent fails to comply with an 
order issued under this subsection, the Secretary or the complainant on whose 
behalf the order was issued may file a civil action for enforcement in the United 
States district court for the district in which the violation was found to occur 
to enforce such order. If both the Secretary and the complainant file such ac- 
tion, the action of the Secretary shall take precedence. The district court shall 
have jurisdiction to grant all appropriate relief including, injunctive relief, com- 
pensatory or exemplary damages, and reasonable attorneys’ fees and costs. 

“(13) Burdens of proof. — 

“(A) Criteria for determination. — In adjudicating a complaint pursu- 
ant to this subsection, the Secretary or a court may determine that a viola- 
tion of paragraph (1) or (2) has occurred only if the complainant dem- 
onstrates that any conduct described in paragraph (1) or (2) with respect 
to the complainant was a contributing factor in the adverse action alleged 
in the complaint. 

“(B) Prohibition. — Notwithstanding subparagraph (A), a decision or 
order that is favorable to the complainant shall not be issued in any admin- 
istrative or judicial action pursuant to this subsection if the respondent 
demonstrates by clear and convincing evidence that the respondent would 
have taken the same adverse action in the absence of such conduct. 

“(14) Relief. — 
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“(A) Order for relief. — If the Secretary or a court determines that a 
violation of paragraph (1) or (2) has occurred, the Secretary or court, respec- 
tively, shall have jurisdiction to order all appropriate relief, including in- 
junctive relief, compensatory and exemplary damages, including — 

“(i) affirmative action to abate the violation; 

“(ii) reinstatement without loss of position or seniority, and restora- 
tion of the terms, rights, conditions, and privileges associated with the 
complainant’s employment, including opportunities for promotions to 
positions with equivalent or better compensation for which the com- 
plainant is qualified; 

“(iii) compensatory and consequential damages sufficient to make 
the complainant whole, (including back pay, prejudgment interest, and 
other damages); and 

“(iv) expungement of all warnings, reprimands, or derogatory ref- 
erences that have been placed in paper or electronic records or data- 
bases of any type relating to the actions by the complainant that gave 
rise to the unfavorable personnel action, and, at the complainant’s di- 
rection, transmission of a copy of the decision on the complaint to any 
person whom the complainant reasonably believes may have received 
such unfavorable information. 

“(B) Attorneys’ fees and costs. — If the Secretary or a court grants 
an order for relief under subparagraph (A), the Secretary or court, respec- 
tively, shall assess, at the request of the employee against the employer — 
“(i) reasonable attorneys’ fees; and 

“(ii) costs (including expert witness fees)) reasonably incurred, as 
determined by the Secretary or court respectively, in connection with 
bringing the complaint upon which the order was issued. 

“(15) Procedural rights. — The rights and remedies provided for in this 
subsection may not be waived by any agreement, policy, form, or condition of 
employment, including by any pre-dispute arbitration agreement or collective 
bargaining agreement. 

“(16) Savings. — Nothing in this section shall be construed to diminish the 
rights, privileges, or remedies of any employee who exercises rights under any 
Federal or State law or common law, or under any collective bargaining agree- 
ment. 

“(17) Election of venue. — 

“(A) In general. — ^An employee of an employer who is located in a 
State that has a State plan approved under section 18 may file a complaint 
alleging a violation of paragraph (1) or (2) by such employer with — 

“(i) the Secretary under paragraph (5); or 
“(ii) a State plan administrator in such State. 

“(B) Referrals. — If— 

“(i) the Secretary receives a complaint pursuant to subparagraph 
(A)(i), the Secretary shall not refer such complaint to a State plan ad- 
ministrator for resolution; or 

“(ii) a State plan administrator receives a complaint pursuant to 
subparagraph (A)(ii), the State plan administrator shall not refer such 
complaint to the Secretary for resolution.”. 
sec. 204. relation TO ENFORCEMENT. 

Section 17(j) (29 U.S.C. 666(j)) is amended by inserting before the period the 
following: “, including the history of violations under section 11(c)”. 

TITLE III— INCREASING PENALTIES FOR 
VIOLATORS 


SEC. 301. POSTING OF EMPLOYEE RIGHTS. 

Section 8(c)(1) (29 U.S.C. 657(c)(1)) is amended by adding at the end the fol- 
lowing new sentence: “Such regulations shall include provisions requiring employers 
to post for employees information on the protections afforded under section 11(c).”. 

SEC. 302. EMPLOYER REPORTING OF WORK-RELATED DEATHS AND HOSPITALIZATIONS AND 
PROHIBITION ON DISCOURAGING EMPLOYEE REPORTS OF INJURY OR ILLNESS. 

Section 8(c)(2) (29 U.S.C. 657(c)(2)) is amended by adding at the end the fol- 
lowing new sentences: “Such regulations shall require employers to promptly notify 
the Secretary of any work-related death or work-related injury or illness that results 
in the in-patient hospitalization of an employee for medical treatment. Such regula- 
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tions shall also prohibit the employer from adopting or implementing policies or 
practices by the employer that have the effect of discouraging accurate record- 
keeping and the reporting of work-related injuries or illnesses by any employee or 
in any manner discriminates or provides for adverse action against any employee 
for reporting a work-related injury or illness.” 

SEC. 303. NO LOSS OF EMPLOYEE PAY FOR INSPECTIONS. 

Section 8(e) (29 U.S.C. 657(e)) is amended by inserting after the first sentence 
the following: “Time spent by an employee participating in or aiding any such in- 
spection shall be deemed to be hours worked and no employee shall suffer any loss 
of wages, benefits, or other terms and conditions of employment for having partici- 
pated in or aided any such inspection.”. 

SEC. 304. INVESTIGATIONS OF FATALITIES AND SIGNIFICANT INCIDENTS. 

Section 8 (29 U.S.C. 657) is amended by adding at the end the following new 
subsection: 

“(i) Investigation of Fatalities and Serious Incidents. — 

“(1) In General. — The Secretary shall investigate any significant incident or an 
incident resulting in death that occurs in a place of emplojmient. 

“(2) Appropriate Measures. — If a significant incident or an incident resulting 
in death occurs in a place of employment, the employer shall promptly notify the 
Secretary of the incident involved and shall take appropriate measures to prevent 
the destruction or alteration of any evidence that would assist in investigating the 
incident. The appropriate measures required by this paragraph do not prevent an 
employer from taking action on a worksite to prevent injury to employees or sub- 
stantial damage to property or to avoid disruption of essential services necessary to 
public safety. If an employer takes such action, the employer shall notify the Sec- 
retary of the action in a timely fashion. 

“(3) Definitions. — In this subsection: 

“(A) Incident resulting in death. — The term ‘incident resulting in death’ 
means an incident that results in the death of an employee. 

“(B) Significant incident. — The term ‘significant incident’ means an inci- 
dent that results in the in-patient hospitalization of 2 or more employees for 
medical treatment.”. 

SEC. 305. PROHIBITION ON UNCLASSIFIED CITATIONS. 

Section 9 (29 U.S.C. 658) is amended by adding at the end the following: 

“(d) No citation for a violation of this Act may be issued, modified, or settled 
under this section without a designation enumerated in section 17 with respect to 
such violation.”. 

SEC. 306. VICTIMS’ RIGHTS. 

The Act is amended by inserting after section 9 (29 U.S.C. 658) the following: 
“SEC. 9A, VICTIM’S RIGHTS. 

“(a) Rights Before the Secretary. — ^A victim or the representative of a vic- 
tim, shall be afforded the right, with respect to an inspection or investigation con- 
ducted under section 8 to — 

“(1) meet with the Secretary regarding the inspection or investigation con- 
ducted under such section before the Secretary’s decision to issue a citation or 
take no action; 

“(2) receive, at no cost, a copy of any citation or report, issued as a result 
of such inspection or investigation, at the same time as the employer receives 
such citation or report; 

“(3) be informed of any notice of contest or addition of parties to the pro- 
ceedings filed under section 10(c); and 

“(4) be provided notification of the date and time or any proceedings, service 
of pleadings, and other relevant documents, and an explanation of the rights of 
the employer, employee and employee representative, and victim to participate 
in proceedings conducted under section 10(c). 

“(b) Rights Before the Commission. — Upon request, a victim or representa- 
tive of a victim shall be afforded the right with respect to a work-related bodily in- 
jury or death to — 

“(1) be notified of the time and date of any proceeding before the Commis- 
sion; and 

“(2) receive pleadings and any decisions relating to the proceedings; and 

“(3) be provided an opportunity to appear and make a statement in accord- 
ance with the rules prescribed by the Commission. 

“(c) Modification of Citation. — Before entering into an agreement to with- 
draw or modify a citation issued as a result of an inspection or investigation of an 
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incident under section 8, the Secretary shall notify a victim or representative of a 
victim and provide the victim or representative of a victim with an opportunity to 
appear and make a statement before the parties conducting settlement negotiations. 
In lieu of an appearance, the victim or representative of the victim may elect to sub- 
mit a letter to the Secretary and the parties. 

“(d) Secretary Procedures. — The Secretary shall establish procedures — 

“(1) to inform victims of their rights under this section; and 
“(2) for the informal review of any claim of a denial of such a right. 

“(e) Commission Procedures. — The Commission shall establish procedures re- 
lating to the rights of victims to be heard in proceedings before the Commission. 
“(f) Definition. — In this section, the term ‘victim’ means — 

“(1) an employee, including a former employee, who has sustained a work- 
related injury or illness that is the subject of an inspection or investigation con- 
ducted under section 8, or 

“(2) a family member (as further defined by the Secretary) of a victim de- 
scribed in paragraph (1), if — 

“(A) the victim dies as a result of a incident that is the subject of an 
inspection or investigation conducted under section 8; or 

“(B) the victim sustains a work-related injury or illness that is the sub- 
ject of an inspection or investigation conducted under section 8, and the vic- 
tim because of incapacity cannot reasonably exercise the rights under this 
section.”. 

SEC. 307. RIGHT TO CONTEST CITATIONS AND PENALTIES. 

Section 10 (20 U.S.C. 659) is amended — 

(1) in the first sentence of subsection (b) — 

(A) by inserting “, with the exception of violations designated as seri- 
ous, willful, or repeated,” after “(which period shall not begin to run”; 

(2) in subsection (c) — 

(A) in the first sentence — 

(i) by inserting after “that he intends to contest a citation issued 
under section (9)” the following: “(or a modification of a citation issued 
under this section)”; 

(ii) by inserting after “the issuance of a citation under section 9” 
the following: “(including a modification of a citation issued under such 
section)”; 

(iii) by inserting after “files a notice with the Secretary alleging” 
the following: “that the citation fails properly to designate the violation 
as serious, willful, or repeated, that the proposed penalty is not ade- 
quate, or”; 

(B) by inserting after the first sentence, the following: “The pendency 
of a contest before the Commission shall not bar the Secretary from inspect- 
ing a place of employment or from issuing a citation under section 9.”; and 

(C) by amending the last sentence — 

(i) by inserting “employers and” after “Commission shall provide”; 

and 

(ii) by inserting before the period at the end “, and notification of 
any modification of a citation”. 

(3) by adding at the end the following: 

“(d) Correction of Serious, Willful, or Repeated Violations; Abatement 
Pending Contest and Procedures for a Stay. — 

“(1) Period permitted for correction of serious, willful, or repeated 
violations. — For each violation which the Secretary designates as serious, will- 
ful, or repeated, the period permitted for the correction of the violation shall 
begin to run upon receipt of the citation. 

“(2) Filing of a motion of contest. — The filing of a notice of contest by 
an employer — 

“(A) shall not operate as a stay of the period for correction of a violation 
designated as serious, willful, or repeated; and 

“(B) may operate as a stay of the period for correction of a violation not 
designated by the Secretary as serious, willful, or repeated. 

“(3) Criteria and rules of procedure for stays. — 

“(A) Motion for a stay. — ^An employer may file with the Commission 
a motion to stay a period for the correction of a violation designated as seri- 
ous, willful, or repeated. 

“(B) Criteria. — In determining whether a stay should be issued on the 
basis of a motion filed under subparagraph (A), the Commission shall con- 
sider whether — 
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“(i) the employer has demonstrated a substantial likelihood of suc- 
cess on its contest to the citation; 

“(ii) the employer will suffer irreparable harm absent a stay; and 
“(iii) a stay will adversely affect the health and safety of workers. 
“(C) Rules of procedure. — The Commission shall develop rules of pro- 
cedure for conducting a hearing on a motion filed under subparagraph (A) 
on an expedited basis. At a minimum, such rules shall provide: 

“(i) That a hearing before an administrative law judge shall occur 
not later than 15 days following the filing of the motion for a stay (un- 
less extended at the request of the employer), and shall provide for a 
decision on the motion not later than 15 days following the hearing 
(unless extended at the request of the employer). 

“(ii) That a decision of an administrative law judge on a motion for 
stay is rendered on a timely basis. 

“(iii) That if a party is aggrieved by a decision issued by an admin- 
istrative law judge regarding the stay, such party has the right to file 
an objection with the Commission not later than 5 days after receipt 
of the administrative law judge’s decision. Within 10 days after receipt 
of the objection, a Commissioner, if a quorum is seated pursuant to sec- 
tion 12(f), shall decide whether to grant review of the objection. If, 
within 10 days after receipt of the objection, no decision is made on 
whether to review the decision of the administrative law judge, the 
Commission declines to review such decision, or no quorum is seated, 
the decision of the administrative law judge shall become a final order 
of the Commission. If the Commission grants review of the objection, 
the Commission shall issue a decision regarding the stay not later than 
30 days after receipt of the objection. If the Commission fails to issue 
such decision within 30 days, the decision of the administrative law 
judge shall become a final order of the Commission. 

“(iv) For notification to employees or representatives of affected 
employees of requests for such hearings and shall provide affected em- 
ployees or representatives of affected employees an opportunity to par- 
ticipate as parties to such hearings.”. 

SEC. 308. CONFORMING AMENDMENTS. 

(a) Section 17. — Section 17(d) (29 U.S.C. 666(d)) is amended to read as follows: 
“(d) Any employer who fails to correct a violation designated by the Secretary 

as serious, willful or repeated and for which a citation has been issued under section 
9(a) within the period permitted for its correction (and a stay has not been issued 
by the Commission under section 10(d)) may be assessed a civil penalty of not more 
than $7,000 for each day during which such failure or violation continues. Any em- 
ployer who fails to correct any other violation for which a citation has been issued 
under section 9(a) of this title within the period permitted for its correction (which 
period shall not begin to run until the date of the final order of the Commission 
in the case of any review proceeding under section 10 initiated by the employer in 
good faith and not solely for delay of avoidance of penalties) may he assessed a civil 
penalty of not more than $7,000 for each day during which such failure or violation 
continues.”. 

(b) Section 11(a). — The first sentence of section 11(a) (29 U.S.C. 660(a)) is 
amended by — 

(1) by inserting “(or the failure of the Commission, including an administra- 
tive law judge, to make a timely decision on a request for a stay under section 
10(d))” after “an order” ; 

(2) by striking “subsection (c)” and inserting “subsections (c) and (d)”; and 

(3) by inserting “(or in the case of a petition from a final Commission order 
regarding a stay under section 10(d), 16 days)”after “sixty days”. 

SEC. 309. CIVIL PENALTIES. 

(a) In General. — Section 17 (29 U.S.C. 666) is amended — 

(1) in subsection (a) — 

(A) by striking “$70,000” and inserting “$120,000”; 

(B) by striking “$5,000” and inserting “$8,000”; and 

(C) by adding at the end the following: “If such a violation causes the 
death of an employee, such civil penalty amounts shall be increased to not 
more than $250,000 for each such violation, but not less than $50,000 for 
each such violation, except that for an employer with 25 or fewer employees 
such penalty shall not be less than $25,000 for each such violation.”; 

(2) in subsection (b) — 

(A) by striking “$7,000” and inserting “$12,000”; and 
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(B) by adding at the end the following: “If such a violation causes the 
death of an employee, such civil penalty amounts shall be increased to not 
more than $50,000 for each such violation, but not less than $20,000 for 
each such violation, except that for an employer with 25 or fewer employees 
such penalty shall not be less than $10,000 for each such violation.”; 

(3) in subsection (c), by striking “$7,000” and inserting “$12,000”; 

(4) in subsection (d), by striking “$7,000” and inserting “$12,000”; 

(5) by redesignating subsections (e) through (1) as subsections (f) through 

(m) , respectively; and 

(6) in subsection (j) (as redesignated by paragraph (5)), by striking “$7,000” 
and inserting “$12,000;”. 

(b) Inflation Adjustment. — Section 17 (29 U.S.C. 666) (as amended by sub- 
section (a)) is further amended by inserting after subsection (d) the following: 

“(e) Amounts provided under this section for civil penalties shall be adjusted by 
the Secretary at least once during each 4-year period to account for the percentage 
increase or decrease in the Consumer Price Index for all urban consumers during 
such period.”. 

SEC. 310. OSHA CRIMINAL PENALTIES. 

(a) In General. — Section 17 (29 U.S.C. 666) (as amended by section 309) is fur- 
ther amended — 

(1) by amending subsection (f) to read as follows: 

“(f)(1) Any employer who knowingly violates any standard, rule, or order pro- 
mulgated under section 6 of this Act, or of any regulation prescribed under this Act, 
and that violation caused or contributed to death to any employee, shall, upon con- 
viction, be punished by a fine in accordance with section 3571 of title 18, United 
States Code, or by imprisonment for not more than 10 years, or both, except that 
if the conviction is for a violation committed after a first conviction of such person 
under this subsection or subsection (i), punishment shall be by a fine in accordance 
with section 3571 of title 18, United States Code, or by imprisonment for not more 
than 20 years, or by both. 

“(2) For the purpose of this subsection, the term ‘employer’ means, in addition 
to the definition contained in section 3 of this Act, any officer or director.”; 

(2) in subsection (g), by striking “fine of not more than $1,000 or by impris- 
onment for not more than six months,” and inserting “fine in accordance with 
section 3571 of title 18, United States Code, or by imprisonment for not more 
than 2 years,”; 

(3) in subsection (h), by striking “fine of not more than $10,000, or by im- 
prisonment for not more than six months,” and inserting “fine in accordance 
with section 3571 of title 18, United States Code, or by imprisonment for not 
more than 5 years,”; 

(4) by redesignating subsections (j) through (m) as subsections (k) through 

(n) , respectively; and 

(5) hy inserting after subsection (i) the following: 

“(j)(l) Any employer who knowingly violates any standard, rule, or order pro- 
mulgated under section 6, or any regulation prescribed under this Act, and that vio- 
lation causes or contributes to serious bodily harm to any employee but does not 
cause death to any employee, shall, upon conviction, be punished by a fine in accord- 
ance with section 3571 of title 18, United States Code, or by imprisonment for not 
more than 5 years, or by both, except that if the conviction is for a violation com- 
mitted after a first conviction of such person under this subsection or subsection (e), 
punishment shall be by a fine in accordance with section 3571 of title 18, United 
States Code, or by imprisonment for not more than 10 years, or by both. 

“(2) For the purpose of this subsection, the term ‘employer’ means, in addition 
to the definition contained in section 3 of this Act, any officer or director. 

“(3) For purposes of this subsection, the term ‘serious bodily harm’ means any 
circumstance, deficiency, or shortfall that could result in an injury or illness includ- 
ing, risk of death, unconsciousness, physical disfigurement, or loss or impairment 
(whether permanent or temporary) of the function of a bodily member, organ, or 
mental facility.”. 

(b) Jurisdiction for Prosecution Under State and Local Criminal Laws. — 
Section 17 (29 U.S.C. 666) (as amended by subsection (a)) is further amended by 
adding at the end the following: 

“(o) Nothing in this Act shall preclude a State or local law enforcement agency 
from conducting criminal prosecutions in accordance with the laws of such State or 
locality.”. 
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TITLE IV— EFFECTIVE DATE 


SEC. 401. EFFECTIVE DATE. 

(a) General Rule. — Except as provided for in subsection (b), this Act and the 
amendments made by this Act shall take effect not later than 90 days after the date 
of the enactment of this Act. 

(b) Exception foe States and Political Subdivisions. — The following are ex- 
ceptions to the effective date described in subsection (a): 

(1) A State that has a State plan approved under section 18 (29 U.S.C. 667) 
shall amend its State plan to conform with the requirements of this Act and 
the amendments made by this Act not later than 12 months after the date of 
the enactment of this Act. The Secretary of Labor may extend the period for 
a State to make such amendments to its State plan by not more than 12 
months, if the State’s legislature is not in session during the 12-month period 
beginning with the date of the enactment of this Act. Such amendments to the 
State plan shall take effect not later than 90 days after the adoption of such 
amendments by such State. 

(2) This Act and the amendments made by this Act shall take effect not 
later than 36 months after the date of the enactment of this Act in a State, or 
a political subdivision of a State, that does not have a State plan approved 
under section 18 (29 U.S.C. 667). 
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Changes to the Civil and Criminal Penalty Provisions of the OSH Act under PAWA 


1 CIVIL PENALTIES 

Category of Violation 

Current Penalty 

Penalty under PAWA 

Minimum 

Maximum 

Minimum 

Maximum 

Willful 

$5,000 

$70,000 

$8,000 

$120,000 

Wilful, resulting in a 
fatality 

Not in law 

$50,000 
($25,000 for 
a small business)® 

$250,000 

Serious 

$o1 $7,000 

$0 

$12,000 

Serious, resulting in a 
fatality 

Not in law 

$20,000 
($10,000 for 
a small business)® 

$50,000 

Other than serious 

$0 

$7,000 

$0 

$12,000 

Failure to correct 
(abate) a safety or 
health hazard 

$0 

$7,000/day 

$0 

$12,000/day 

Failure to post 

$0 

$7,000 

$0 

$12,000 

1 CRIMINAL PENALTIES 

Category of Violation 

Current Maximum Penalty 

Maximum Penalty under PAWA 

Wilful,*’ resulting In a 
fatality 

$10,000; 

misdemeanor with a 

6 mo max prison term 

For an individual - $250,000; 

felony with a 1 0 yr max prison term 
For an organization - $500,000; felony 

Wilful,'’ repeat, 
resulting in a fatality 

$20,000; 

misdemeanor with a 

1 vr max prison term 

For an individual ■ $250,000; 

felony with a 20 yr max prison term 
For an organization - $500,000; felony 

Wilful resulting in a 
serious injury “ 

0 

For an individual-$250,000; felony with 
a maximum 5 year prison term 

For an organization -$50,000; felony 

Wilful, repeat, resulting 
in serious injury ° 

0 

For an individual-$250,000; felony with 
a maximum 10 year prison term 

For an organization -$50,000; felony 

Advance notice of 
inspection 

$1,000; 

misdemeanor with a 

6 mo max prison term 

For an individual - $250,000; 

felony with a 2 yr max prison term 

For an organization - $500,000; felony 

False statements 

$10,000; 

misdemeanor with a 

6 mo max prison term 

For an individual - $250,000; 

felony with a 5 yr max prison term 

For an organization - $500,000; felony 


Notes : 

® A small business Is defined as an employer with 25 or fewer employees. 

'^Improvements to the bill would change criminal violations currently classified in the OSH Act as 
“willful” to “knowing." 

“PAWA allows OSHAto cite employers for criminal violations that result in a serious injury in 
addition to those that result in a fatality. 


[The U.S. Senate, Committee on Health, Education, Labor, and 
Pensions Report, “Discounting Death,” may be accessed at the fol- 
lowing Internet address:] 
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http:! I www.philaposh.org I pdf 1 2008KennedyReport.pdf 


Office of the Governor, 

State Capitol, 

Cheyenne, WY, March 11, 2010. 

Hon. George Miller, Chairman, 

Committee on Education and Labor, U.S. House of Representatives, Washington, DC 
20515. 


Dear Chairman Miller: In the spring of 2009, my office formed a Workplace 
Safety Task Force to determine root causes of why Wyoming ranked number 1 in 
the nation in workplace fatalities. We were fortunate to secure the assistance of two 
occupational epidemiologist from the National Institute of Cccupational Health and 
Safety (NICSH) of Anchorage, Alaska who made several trips to Wyoming to help 
the Task Force collect and analyze the data from a variety of sources. 

The Task Force divided into four suh-committees made, Cil and Gas, Transpor- 
tation, Construction and Data and each subcommittee made recommendations 
which were: 

Gil and Gas, Construction: increase GSHA penalties consistent with HR 2067, 

Transportation: raise penalty for violation of our secondary seatbelt law. 

Data: engage the services of a full time occupational epidemiologist. 

Wyoming HB 93, taken from HR-2067, SEC. 309, would have increased the civil 
penalties to the same level proposed by the Congressional Bill. Unfortunately the 
Wyoming Bill was defeated by the Wyoming Senate. 

As Governor, I would support SEC. 309 of HR 2067 as proposed. It is my belief 
that with the increased GSHA Civil Penalties, it will strongly encourage businesses, 
particularly small employers, to seek courtesy inspections from GSHA, thereby ulti- 
mately reducing the number of workplace fatalities and injuries. 

Should you need additional information, please do not hesitate to contact my of- 
fice. 


Best regards. 


Dave Freudenthal, Governor. 


Prepared Statement of Peg Seminario, Direetor, 

Safety and Health, AFL-CIO 

Chairman Woolsey, Ranking Member McMorris Rodgers and other members of 
the committee, I appreciate the opportunity to submit this statement on behalf of 
the AFL-CIG in strong support of the Protecting America’s Workers Act — legislation 
to strengthen and improve the Cccupational Safety and Health. Act. 

Nearly four decades ago, Congress enacted the Cccupational Safety and Health 
Act (GSH Act) of 1970, promising America’s workers the right to a safe job. While 
progress has been made since the GSH Act was passed, the toll of workplace inju- 
ries, illnesses and fatalities remains enormous. In 2008, 5,071 workers were killed 
on the job — an average of 14 deaths a day. An estimated 50,000 workers died from 
occupational diseases and millions more were injured. Major hazards including sili- 
ca, toxic chemicals, infectious diseases and ergonomic hazards have not been ad- 
dressed. 

For many groups of workers, workplace conditions are particularly dangerous. Fa- 
talities and injuries among immigrant and Latino workers are much greater than 
among other groups of workers due to their concentration in hazardous jobs, their 
vulnerability because of immigration status and their lack of union representation. 
Workers in the construction industry continue to be at especially high risk, with fa- 
tality rates much higher than those of workers in other industrial sectors. 

Millions of workers still lack basic GSHA protections and rights. More than 8 mil- 
lion state and local public employees in 25 states are not covered by the GSH Act. 
Flight attendants, farm workers and other groups of workers are caught in a juris- 
dictional limbo with limited or no legal protection. And for federal workers, GSHA 
has no authority to enforce the correction of cited violations. 

Penalties for serious and willful violations of the job safety law are weak, even 
in cases in which workers are killed or injured. The median GSHA penalty in cases 
involving a worker’s death is less than $4,000, which is clearly inadequate and pro- 
vides no deterrence. Protections for workers who report hazards or job injuries are 
also weak. There is a growing trend among employers to attempt to shift the re- 
sponsibility for safety and health onto workers, by adopting behavioral safety and 
injury discipline programs, instead of fixing workplace hazards. Workers’ and 
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unions’ rights to participate in OSHA enforcement actions are limited, resulting in 
settlements that fail to protect workers. 

Under the Obama administration, OSHA is getting back to its mission of pro- 
tecting workers. The agency is moving to issue new standards, to strengthen en- 
forcement and to ensure workers’ rights. But many of the deficiencies and weak- 
nesses in OSHA protection can only be addressed through changes in the law. 

The Protecting America’s Workers Act (PAWA) — H.R. 2067, S. 1580 — would ad- 
dress major weaknesses in the OSH Act and provide workers stronger job safety 
rights and protections. The legislation would extend coverage to millions of workers, 
including public sector workers, who currently lack protection. It would improve 
anti-discrimination protections so workers can raise job safety concerns without fear 
of retaliation, and strengthen worker and victim rights. And the legislation would 
provide stronger civil and criminal penalties fro company that put workers in seri- 
ous danger and repeatedly violate job safety standards. 

The AFL-CIO strongly supports all the provisions of this legislation. This hearing 
and our testimony today will focus on PAWA’s penalty provisions — why they are 
needed and how they will enhance the protection of workers’ safety and health. 

OSHA Enforcement and Penalties are Too Weak to Create an Incentive to Improve 
Conditions and Deter Violations 

The Occupational Safety and Health Act places the responsibility on employers to 
protect workers from hazards and to comply with the law. The law relies largely 
on the good faith of employers to address hazards and improve conditions. For this 
system to work, it must be backed up with strong and meaningful enforcement. But 
at present, the Occupational Safety and Health Act and the OSHA enforcement pro- 
gram provide limited deterrence to employers who put workers in danger. OSHA in- 
spections and oversight of workplaces are exceedingly rare. There are no mandatory 
inspections even for the most dangerous industries or workplaces. In FY 2009, there 
were approximately 2,200 federal and state OSHA inspectors combined. OSHA has 
the capacity and resources to inspect workplaces on average once every 94 years — 
once every 137 years in the federal OSHA states. 

Over the years OSHA’s oversight capacity was diminished, as the number of in- 
spectors declined at the same time the workforce increased. The FY 2010 appropria- 
tions provided for an increase in OSHA’s enforcement staff and an increase in fund- 
ing for OSHA state plans, and returned federal enforcement staffing levels back to 
their FY 2001 levels. Even with this recent increase, the number of federal OSHA 
enforcement staff today is 450 fewer than it was in FY 1980, while the size of the 
workforce is 40 percent larger than it was at that time. 

Since there is no regular oversight, strong enforcement when workplaces are in- 
spected and violations are found is even more important. But the penalties provided 
in the OSH Act are weak. Serious violations of the law (those that pose a substan- 
tial probability of death or serious physical harm to workers) are subject to a max- 
imum penalty of $7,000. Willful and repeated violations carry a meiximum penalty 
of $70,000 and willful violations a minimum of $5,000. These penalties were last 
adjusted by the Congress in 1990 (the only time they have been raised). Unlike all 
other federal enforcement agencies (except the IRS), the OSH Act is exempt from 
the Federal Civil Penalties Inflation Adjustment Act, so there have not even been 
increases in OSHA penalties for inflation, which has reduced the real dollar value 
of OSHA penalties by about 40%. For OSHA penalties to have the same value as 
they did in 1990, they would have to be increased to $11,600 for a serious violation 
and to $116,000 for a willful violation of the law. 

By comparison, the Mine Safety and Health Act requires mandatory inspections — 
four per year at underground mines and two per year at surface mines. As a result 
of Congressional action following the Sago mine disaster and other disasters in 
2006, the Mine Act now provides for much tougher penalties. The MINER Act in- 
creased maximum civil penalties for violations to $60,000 (from $10,000), which may 
be assessed on an instance-by-instance basis. The 2006 mine safety legislation also 
added a new provision for “flagrant” violations, with a meiximum civil penalty of 
$220,000. Since the MINER Act was passed, there has been a significant increase 
in MSHA penalties. In CY 2009, MSHA assessed $141.2 million in penalties for vio- 
lations, compared to $35 million assessed in CY 2006, before the penalty provisions 
of the MINER Act went into effect. 

The meiximum civil penalties provided for under the OSH Act are rarely assessed. 
Indeed, just the opposite is the case. In FY 2009, the average penalty for a serious 
violation of the law was $965 for federal OSHA and $781 for the state OSHA plans 
combined. Again this is the average penalty for violations that pose a substantial 
probability of death or serious physical harm. California had the highest average 
penalty for serious violations and South Carolina had the lowest. Both of these are 
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state plan states. California amended its OSHA law in 2000 to increase penalties, 
with the maximum penalty for a serious violation in that state set at $25,000 com- 
pared to $7,000 maximum penalty under federal OSHA and the other state plans. 

For violations that are “other” than serious, which also carry a statutory max- 
imum under the OSH Act of $7,000, the average federal OSHA penalty was just 
$234. Clearly, for most employers these levels of penalties are not sufficient to 
change employer behavior, improve workplace conditions or deter future violations. 

OSHA penalties for violations that are willful or repeated also fall well below the 
maximum statutory penalties. For both willful and repeat violations, the OSH Act 
provides a maximum penalty of $70,000 per violation. For violations that are willful, 
a $5,000 mandatory minimum penalty is also prescribed. In FY 2009, the average 
federal OSHA penalty for a willful violation was $34,271, and the average willful 
penalty for state plans was $20,270. For repeat violations, the average federal 
OSHA penalty was only $3,871 and for state plans the average was $1,757, a frac- 
tion of the statutory maximum penalty for such violations. 

Even in cases where workers are killed, penalties are abysmally low. According 
to OSHA inspection data, the average serious penalty in fatality cases for FY 2009 
was just $2,425 for federal OSHA and $3,805 for the state plans combined. (The 
state plan average includes penalties for California which higher due to the higher 
statutory penalties provided for under the Cal/OSHA law). The average total pen- 
alty assessed in fatality cases was just $7,668 nationally ($8,152 for federal OSHA 
and $7,032 for the OSHA state plans). These averages include open cases, which 
when finally resolved, will result in a reduction in these average penalty levels. 

A state-by-state review shows that there is wide variability in penalties assessed 
in cases involving worker deaths, with the penalties in some states exceedingly low. 
For example, in FY 2009, in the state of Colorado, the average penalty in worker 
fatality cases was $25,309, but in the state of South Carolina the average penalty 
in such cases was only $809, the lowest in the nation. 

The overall average penalties for fatalities include a number of high penalty 
cases, which can greatly increase the average. For example, in Colorado in FY 2009, 
a proposed penalty of $128,500 in a fatality case at a MillerCoors brewery, greatly 
increased the average penalty in fatality cases. The median penalty, which is the 
mid-point of penalties, is much more representative of the typical penalty in fatality 
cases, and is much lower. 

In 2008 the Senate Committee on Health, Education, Labor and Pensions Major- 
ity staff conducted an in-depth investigation of OSHA enforcement in fatality cases. 
Their study — Discounting Death: OSHA’s Failure to Punish Safety Violations That 
Kill Workers — analyzed detailed enforcement data for thousands of fatality inves- 
tigations and individual case files for hundreds of enforcement cases. It found that 
OSHA penalties in cases involving worker deaths were consistently low and rou- 
tinely reduced in settlement negotiations. For all federal OSHA fatality investiga- 
tions conducted in FY 2007, the median initial penalty was just $5,900. But after 
negotiation and settlement, the median final penalty for workplace fatalities was re- 
duced to only $3,675. For willful violations in fatality cases, the final median pen- 
alty was $29,400, less than half the statutory maximum of $70,000 for such viola- 
tions. 

The following examples are typical of OSHA enforcement and penalties in many 
fatality cases: 

In January 2009, a worker was killed in a trench cave-in in Freyburg, Ohio. The 
victim Andrew Keller was 22 years old. The company, Tumbusch Construction, was 
cited for 3 serious violations and penalized $6,300. The penalties were reduced to 
$4,500. Six months later, in June 2009, OSHA found similar violations at another 
jobsite of Tumbusch Construction. This time the company was cited for both serious 
and willful violations with a total of $53,800 in penalties proposed. The company 
has contested the violations. 

In July 2009, in Batesville, Texas, one worker was killed and two workers injured 
when natural gas was ignited during oxygen/acetylene cutting on a natural gas 
pipeline. The employer — L&J Roustabout, Inc. was cited for 3 serious violations with 
$3,000 in penalties. The case was settled for $1,500. 

In August 2009, in Lamar, South Carolina, Andrea Taylor, 28, an employee of Af- 
fordable Electric was killed on the job. South Carolina OSHA cited the company for 
5 serious violations of electrical and lock-out standards with a proposed penalty of 
$6,600. In an October 2009 settlement, 3 of the violations were dropped and the 
penalties reduced to $1,400. 

In August 2009, at SMC, Inc. in Odessa, Texas, a worker was caught in the shaft 
of milling machine and killed. The company was cited for 1 serious violation. The 
$2,500 proposed penalty was reduced at settlement to $2,000. 
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In Michigan, in 2006, Midwest Energy Cooperative was fined $4,200 for 2 serious 
violations for excavation and safety program requirements in the death of Danny 
Young, 27, who was killed when a hackhoe hit a gas line that exploded. The case 
was settled for $2,940. 

What kind of message does it send to employers, workers and family members, 
that the death of a worker caused by a serious or even repeated violation of the law 
warrants only a penalty of a few thousands dollars? It tells them that there is little 
value placed on the lives of workers in this country and that there are no serious 
consequences for violating the law. 

The OSH Act and OSHA Enforcement Policies Discount Penalties for Violations Even 
in Cases of 'Worker Death 

So why are OSHA penalties for workplace fatalities and job safety violations so 
low? The problems are largely systemic and start with the OSH Act itself. The Act 
sets low maximum penalty levels, particularly for serious violations, which carry a 
maximum of $7,000, clearly not a deterrent for many companies. For example, in 
2008, a Walmart store employee in Valley Stream, New York was trampled to 
death, when the company failed to provide for crowd control at a post-Thanksgiving 
sale. The company was cited for one serious violation and penalized $7,000, the 
maximum amount for a serious violation. 

For a willful or repeat violation the meiximum penalty is $70,000. In assessing 
penalties, under the Act, employer size, good faith, history, and gravity of the viola- 
tion are to be taken into consideration. 

Throughout its history, OSHA procedures for considering these four factors have 
resulted in proposed penalties that are substantially below the meiximum penalties. 
The agency starts with a gravity based penalty, which is then reduced by specified 
percentages for each of the other 3 factors (except in certain circumstances). Under 
OSHA’s current penalty policy, for high gravity serious violations, except in rare 
cases, OSHA starts with a base of $5,000, not $7,000 to determine the penalty. This 
is true even for fatality cases, which under OSHLA policy are supposed to be classi- 
fied as high-gravity. In fatality cases, no reductions are allowed for good faith, but 
penalty reductions are still allowed for employer size and history. 

Under the penalty policy, reductions for employer size range from 20 percent (for 
employers with 101-250 employees) to 60 percent (for employers with 1-25 employ- 
ees), but a larger reduction of 80 percent reduction is provided for serious violations 
that are willful for employers with 10 or fewer employees. The reduction for no his- 
tory of serious, willful or repeat violations in the past 3 years is an additional 10 
percent. So in many cases there is an automatic 30 to 90 percent discount in pen- 
alties, regardless of the gravity of the violations that are found. 

OSHA’s general policy is to group multiple instances of the same violation into 
one citation, with one penalty. So, for example, if five workers are injured due to 
an employer’s failure to provide guarding for machines, the employer will only be 
cited once for the violation, even though five workers were hurt. This policy further 
minimizes the level of overall penalties in enforcement cases, including fatalities. 

In 1986, OSHA instituted a policy to provide for instance-by-instance penalties in 
those cases where there was a flagrant and willful violation of the law. This “egre- 
gious” policy as it came to be known, was designed to penalize employers who put 
workers at risk and to send a message to other employers about the potential con- 
sequences of not complying with the law. Over the years, the egregious policy has 
had some positive impact, particularly when used as part of an industry-wide en- 
forcement initiative, as was the case in the 1980’s and early 1990’s, when it was 
used for widespread injury reporting and ergonomic hazard violations. But in recent 
years, the impact of the policy was reduced, as Bush Administration appointees to 
the Occupational Safety and Health Review Commission (OSHRC) took an exceed- 
ingly restrictive view of the types of violations that may be cited on an instance- 
by-instance basis. 

The initial citations and penalties in OSHA enforcement cases, weak to begin 
with, are reduced even further in the resolution of cases. Due to limited staff and 
resources, OSHA area directors and Department of Labor solicitors are under tre- 
mendous pressure to settle cases and avoid time consuming and costly litigation. In 
both informal settlements by the agency, and formal settlements after employer 
challenges to OSHA citations, penalties are routinely cut by another 30 — 50 percent. 

Another way the impact of OSHA enforcement is minimized is through down- 
grading the classification of citations from willful to serious, which greatly reduces 
civil penalties and undermines the possibility of criminal prosecution under the 
OSH Act. In some cases OSHA has utilized a practice of changing the characteriza- 
tion of willful or repeat violations to “unclassified,” even though the OSH Act makes 
no provision for the issuance of such citations. Employers will seek “unclassified” 
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violations, particularly in fatality cases, not only to undermine the potential for 
criminal prosecution, but to lessen the impact of the violations in any civil litigation 
and to keep willful or repeat violations off their safety and health record. 

The use of these “unclassified” violations may allow for settlements with higher 
monetary penalties or additional safety and health requirements. But these “unclas- 
sified” violations greatly weaken the deterrent effect of OSHA enforcement to pre- 
vent future occurrence of similar violations. 

For example, in a fatality investigation of a worker death at McWane Inc. Atlantic 
States Cast Iron Pipe Company in March 2000, OSHA downgraded four repeat vio- 
lations to “unclassified” violations, even though the company had been cited pre- 
viously for serious violations in a fatality that occurred at the same facility the year 
before. Within 6 months of these citations, 2 more workers were killed at other 
McWane facilities. The company was subsequently prosecuted for a series of viola- 
tions at multiple facilities, with most of the criminal charges being brought under 
environmental laws due to weaknesses in the OSH Act. 

In another case that involved a planned inspection at the Bayer Cropscience 
chemical plant in Institute, West Virginia, in 2005 OSHA originally cited the com- 
pany for 2 willful violations and 8 serious violations of the process safety manage- 
ment (PSM) standard and related requirements and proposed $135,000 in penalties. 
In a formal settlement the serious violations were deleted, and the 2 willful viola- 
tions were changed to “unclassified” with a $110,000 final penalty assessed. 

In August 2008, there was a powerful explosion and fire at the Bayer facility that 
killed two plant operators and threatened the community. The explosion occurred 
when there was a runaway reaction during the restart of a methomyl unit. 
Methomyl is a highly toxic substance that is sold as a pesticide. In the preliminary 
report on its investigation of the explosion, the Chemical Safety Board found signifi- 
cant deficiencies in process safety management that according to the Board likely 
contributed to the accident. The CSB also found that the explosion could have been 
catastrophic. Within 80 feet of the site of the explosion, there is a 37,000 pound ca- 
pacity tank of methyl isocyanate (MIC), the same chemical that caused the deaths 
of thousands in the toxic gas release in Bhopal, India in 1994. The CSB found explo- 
sion debris near the MIC unit, which if compromised could have led to a cata- 
strophic outcome. 

The OSHA investigation of the 2008 Bayer explosion found extensive violations 
of the process safety management standard. OSHA issued 11 serious and 2 repeat 
violations, but no willful violations, and proposed $143,000 in penalties. The com- 
pany contested all of the citations. 

OSHA Criminal Penalties Are Weak and Provide Almost No Deterrenee 

If the civil penalties under the Occupational Safety and Health Act provide little 
deterrence or incentive for employers, the criminal penalties are even weaker. 
Under the Occupational Safety and Health Act, criminal penalties are limited to 
those cases where a willful violation of an OSHA standard results in the death of 
a worker, and to cases of false statements or misrepresentations. The maximum pe- 
riod of incarceration upon conviction is six months in jail, making these crimes a 
misdemeanor. 

The criminal penalty provisions of the OSH Act have never been updated since 
the law was enacted in 1970 and are weaker than virtually every other safety and 
environmental law. For example, since 1977 the Mine Safety and Health Act has 
provided for criminal penalties for willful violations of safety and health standards 
and knowing violations for failure to comply with orders or final decisions issued 
under the law. Unlike the OSH Act, these criminal penalties are not limited to cases 
involving a worker’s death. 

Federal environmental laws have also been strengthened over the years to provide 
for much tougher criminal penalties. The Clean Air Act, the Clean Water Act, and 
the Resource Conservation and Recovery Act all provide for criminal prosecution for 
knowing violations of the law, and for knowing endangerment that places a person 
in imminent danger of death or serious bodily harm, with penalties of up to 15 years 
in jail. Again, there is no prerequisite for a death or serious injury to occur. 

The weak criminal penalties under the OSH Act result in relatively few prosecu- 
tions. With limited resources, federal prosecutors are not willing or able to devote 
significant time or energy to these cases. According to information provided by the 
Department of Labor, since the passage of the Act in 1970, only 79 cases have been 
prosecuted under the Act, with defendants serving a total of 89 months in jail. Dur- 
ing this time, there were more than 360,000 workplace fatalities according to Na- 
tional Safety Council and BLS data, about 20 percent of which were investigated 
by federal OSHA. In FY 2009, there were 11 cases referred by DOL for possible 
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criminal prosecution. The Department of Justice (DOJ) has declined to prosecute 2 
of these cases; the other 9 are still under review by DOJ. 

By comparison, according to EPA in FY 2009 there were 387 criminal enforcement 
cases initiated under federal environmental laws and 200 defendants charged re- 
sulting in 76 years of jail time and $96 million in penalties — more cases, fines and 
jail time in one year than during OSHA’s entire history. The aggressive use of crimi- 
nal penalties for enforcement of environmental laws and the real potential for jail 
time for corporate officials, serve as a powerful deterrent to environmental violators. 

In recent years the Justice Department launched a new Worker Endangerment 
Initiative that focuses on companies that put workers in danger while violating en- 
vironmental laws. The Justice Department prosecutes these employers using the 
much tougher criminal provisions of environmental statutes. Under the initiative, 
the Justice Department has prosecuted employers such as McWane, Inc. a major 
manufacturer of cast iron pipe, responsible for the deaths of several workers; Motiva 
Enterprises, which negligently endangered workers in an explosion that killed one 
worker, injured eight others and caused major environmental releases of sulfuric 
acid; and British Petroleum for a 2005 explosion at a Texas refinery that killed 15 
workers. 

These prosecutions have led to major criminal penalties for violations of environ- 
mental laws, but at the same time underscore the weaknesses in the enforcement 
provisions of the Occupational Safety and Health Act. 

In the Motiva case, the company pleaded guilty to endangering its workers under 
the Clean Water Act and was ordered to pay a $10 million fine. The company also 
paid more than $12 million in civil penalties for environmental violations. In con- 
trast, in 2002 following the explosion, OSHA initially cited the company for 3 seri- 
ous and 2 willful violations with proposed penalties of $161,000. As a result of a 
formal settlement, the original serious and willful citations were dropped and re- 
placed with “unclassified” citations carrying $175,000 in penalties, greatly under- 
mining any possibility of criminal enforcement under the OSH Act. 

In the BP Texas City refinery disaster, where 15 workers were killed and another 
170 injured in 2005, under a plea agreement, the company pleaded guilty to a felony 
violation of the Clean Air Act and agreed to pay $50 million in penalties and serve 
a 3-year probation. BP also agreed to pay $100 million in criminal penalties for ma- 
nipulating the propane market. But BP paid no criminal penalties under the OSH 
Act, even though 15 workers died and OSHA issued hundreds of civil citations for 
willful, egregious violations of the law. And under the OSH Act, even if BP had paid 
criminal penalties, it would have been a misdemeanor, not a felony. Instead, BP 
paid $21 million in civil penalties in a settlement reached with OSHA. These civil 
penalties issued by OSHA were not sufficient to change BP’s practices. In October, 
2009, OSHA found that BP had failed to abate the hazardous conditions that caused 
the 2005 explosion. OSHA issued 270 notices of failure to abate previous hazards, 
cited the company for 439 new willful violations and proposed $87.4 million in 
fines — the largest in OSHA’s history. But under the OSHAct, OSHA has no author- 
ity to take criminal action against BP for these latest violations. 

OSHA and the Congress Should Act to Strengthen Enforcement and Penalties for 
Job Safety Violations 

Current OSHA enforcement and penalties are far too weak to provide meaningful 
incentives for employers to address job hazards or to deter violations. As a result, 
workers are exposed to serious hazards that put them in danger, and cause injury 
and death. 

Under the Obama Administration, OSHA is taking action to make enforcement 
more effective and to enhance penalties for violations that put workers in serious 
danger and cause death and injury. 

The agency is in the process of overhauling its penalty policy to more fully utilize 
its the full statutory authority to impose more meaningful penalties for serious, will- 
ful and repeat violations of the law, particularly in cases involving worker deaths. 

The Enhanced Enforcement Program (EEP) is being changed and strengthened to 
provide for enhanced enforcement, stiffer penalties and follow-up for employers who 
persistently violate the law. The new Severe Violators Enforcement program is ex- 
pected shortly. 

Federal OSHA is also conducting in-depth reviews of the OSHA state plans, in- 
cluding the enforcement and penalty policies and practices in each of the state plan 
states. 

These initiatives will improve and strengthen OSHA enforcement. But they are 
not enough and cannot address the deficiencies in the OSH Act itself. Congressional 
action is needed. 
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The Protecting America’s Workers Act (H.R. 2067) introduced by Rep. Lynn Wool- 
sey and Rep. George Miller would strengthen the enforcement provisions of the Oc- 
cupational Safety and Health Act. It would increase civil and criminal penalties to 
provide more meaningful penalties for those who violate the law and provide a 
greater deterrent to prevent future violations that put workers in danger. 

Specifically the bill would update the base penalties amounts in the OSH Act to 
adjust for inflationary increases since 1990 when the penalties were last raised. The 
bill would increase the penalties for serious violations to $12,000 from $7,000 and 
those for repeat and willful violations to $120,000 from $70,000, and provide for in- 
flationary adjustments in the future. 

To ensure that penalties for violations that result in worker deaths are more than 
a slap on the wrist, the bill sets higher penalties for such violations. For serious 
violations that result in a worker death a maximum penalty of $50,000 and a min- 
imum penalty of $20,000 is provided, with a minimum of $10,000 for smaller em- 
ployers. For willful and repeat violations related to worker deaths, a maximum pen- 
alty of $250,000 and minimum of $50,000 is provided, with a minimum of $25,000 
for small employers. 

These proposed penalties are modest in comparison to those in other safety and 
health and environmental statutes. For example, in 2006 the Congress adopted the 
MINER Act which set the penalty for serious mine safety violations at $60,000 and 
penalties for flagrant violations at $220,000. 

The bill would prohibit the use of “unclassified” citations for violations of the law 
to ensure that the nature of a violation is specified, and the employer’s record of 
past history is clear. 

PAWA also properly strengthens the criminal provisions of the Occupational Safe- 
ty and Health Act, which have not been modified since the Act’s passage in 1970. 
The bill would make criminal violations a felony, instead of a misdemeanor as is 
now the case, making it more worthwhile for prosecutors to pursue these violations. 
PAWA also expands the criminal provisions to cases where violations cause serious 
injury to workers. And it expands the criminal provisions to apply to all responsible 
corporate officers, not just the top officer or corporation itself. These enhanced crimi- 
nal provisions will provide a greater incentive for management officials to exercise 
management responsibility over job safety and health, and give OSHA and the De- 
partment of Justice the tools needed to prosecute corporations and officials who 
cause the injury or death or workers. 

The Protecting America’s Workers Act is a good, sound bill that should be enacted 
into law. The AFL-CIO urges the committee to move quickly to report this legisla- 
tion. 

Four decades after the passage of the Occupational Safety and Health Act, its 
time for the country and the Congress to keep the promise to workers to protect 
them death, injury and disease on the job. 


Prepared Statement of the American Industrial Hygiene Association 

Chairwoman Woolsey and Members of the Subcommittee: The American In- 
dustrial Hygiene Association (AIHA) is pleased to submit the following comments 
to the House Committee on Education and labor — Subcommittee on Workforce Pro- 
tections on today’s hearing to discuss legislation that would revise penalties under 
the Occupational Safety and Health Act. 

AIHA is the premier association serving the needs of professionals involved in oc- 
cupational and environmental health and safety practicing industrial hygiene in in- 
dustry, government, labor, academic institutions, and independent organizations. 
The AIHA mission is to promote healthy and safe environments by advancing the 
science, principles, practice, and value of industrial and occupational hygiene. AIHA 
is not only committed to protecting and improving worker health, but the health 
and well-being of adults and children in our communities. One of AIHA’s goals is 
to bring “good science” and the benefits of our workplace experience to the public 
policy process directed at worker health and safety. 

As the professionals entrusted to assist employees and employers in making the 
workplace healthier and safer, AIHA is particularly pleased to submit comments on 
the issue of civil and criminal penalties. 

AIHA would also like to thank the Chairwoman and members of the Sub- 
committee on behalf of the millions of Americans, both employees and employers 
who desire a healthy and safe workplace, for your involvement in addressing this 
issue. Your leadership is critical to improving this country’s record of workplace-re- 
lated injury and illness impacting workers, their families, and our communities. 
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Over the course of the last ten years, there have been numerous bipartisan legis- 
lative proposals to amend the Occupational Safety and Health Act to increase the 
penalty provisions, both civil and criminal, for those who violate OSHA rules and 
regulations that result in serious injury or a workplace fatality. While few of these 
proposals have made their way into law, it goes without sa3dng that the sponsors 
of these measures all had the same goal — to assure the health and safety of every 
worker. AIHA shares this goal. 

In a position statement and white paper first adopted by AIHA more than ten 
years ago, AIHA stated that “OSHA penalties, including criminal penalties, are woe- 
fully inadequate and should be at least as stringent as penalties for violations of 
environmental laws”. AIHA’s position on this issue has not changed over the years. 

With introduction of H.R. 2067, the Protecting America’s Worker Act, in this ses- 
sion of Congress, AIHA again reviewed the section addressing the issue of civil and 
criminal penalties and provided the following comments: 

AIHA is supportive of efforts to increase penalties on those employers that will- 
fully violate OSH laws resulting in a fatality. AIHA supports language that makes 
“corporate officers” responsible. AIHA is also supportive of making willful violations 
that result in a fatality a felony rather than a misdemeanor. OSHA penalties and 
enforcement should be enhanced to penalize violators who willfully put workers in 
serious danger and cause death and injury. 

Employers and others who cause the death of an employee by deliberately vio- 
lating the law should be held accountable with something more than a slap on the 
wrist. Amending the OSH Act to address the issue of civil and criminal penalties 
is long overdue. AIHA went on to say, however, that with increased penalties AIHA 
recommended there be additional emphasis on correctly identifying the person who 
was truly responsible for the willful violation. AIHA is concerned the health and 
safety professional will become the “fall guy” even if an investigation shows these 
individuals were making efforts to comply with federal law and their recommenda- 
tions were overruled or ignored by those with more authority. 

Proposed Changes to HR 2067 Penalty Provisions 

AIHA understands the sponsors of HR 2067 intend to propose several changes to 
the original legislation regarding the civil and criminal penalty sections. 

Civil Penalties 

The proposed changes “would eliminate the $50,000 penalty for fatalities associ- 
ated with the “other than serious” category of violations — the lowest gravity viola- 
tion under the Act. By definition “other than serious violations” are low gravity vio- 
lations and not linked to fatalities. The proposal also would eliminate the $50,000 
penalty for fatalities associated with failure to abate. Failure to abate violations are 
assessed on a daily basis for each day the violation continues, and at a rate of 
$12,000 per day, the $50,000 could inadvertently serve as a ceiling after only 5 days 
of violations”. 

AIHA offers our support for this proposed change. 

Criminal Penalties 

Proposed changes “would alter the mens rea (mental state) requirements for a 
criminal case from “willful” to “knowing.” Under the introduced PAWA, an employer 
cannot be convicted under the criminal law unless that employer has acted “will- 
fully” and such willful act caused the death or serious injury to a worker. This re- 
quires proof that an employer knew not only that its actions were wrong, but that 
they were unlawful as well. This “willful” standard is not a familiar one in the 
criminal law context, and the norm is to require a “knowing” standard of proof in 
which an actor knows that his or her conduct was wrong. Under this standard, em- 
ployers cannot escape liability by claiming that they did not know what the law re- 
quired. Note: under either standard a prosecutor would still have to prove that an 
actor is guilty beyond a reasonable doubt.” 

AIHA offers our support for this proposed change. 

Another proposed change “would alter the definition of employer (who could be 
subject to criminal penalties) from “any responsible corporate officer” to an “officer 
or director.” Under current law, only a corporation or sole proprietor can be liable 
for criminal penalties. The introduced PAWA attempts to broaden this definition so 
high-level officials (individuals) who act criminally can be prosecuted. The change 
to “officer or director” simply clarified that the criminal penalties can reach up to 
the higher levels of a company, providing that an officer or director has engaged in 
criminal conduct that causes the death or serious injury of a worker.” 

AIHA offers our support for this proposed change. 

In AIHA’s original comments on HR 2067 we raised the concern that there be ad- 
ditional emphasis on correctly identifying the person who was truly responsible for 
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the willful violation. AIHA was concerned the health and safety professional would 
become the “fall guy” even if an investigation showed these individuals were making 
efforts to comply with federal law and their recommendations were overruled or ig- 
nored by those with more authority. AIHA is pleased the sponsors of HR 2067 have 
agreed this section was somewhat vague and language was needed to assure all in- 
dividuals are responsible for workplace health and safety. 

There continues to be much debate on whether or not criminal penalties are ade- 
quate to deter health and safety violations. While this debate will likely continue, 
AIHA supports efforts to take the next step in addressing this issue by raising both 
civil and criminal penalties. 

There are also those who argue that OSHA has been much too lenient in allowing 
for penalties to be lowered for violations, but the fact is the agency has been forced 
to negotiate lower penalties for various reasons, including a lack of resources. It is 
the hope of AIHA that Congress recognizes this problem and provides adequate re- 
sources. AIHA still remains concerned that this lack of resources will force the agen- 
cy to appropriate already scarce resources from other sectors within the agency in 
order to adequately investigate violations that are both civil and criminal. 

Conclusion 

AIHA is aware there may be many additional thoughts that have been, or will 
be, discussed when addressing specific sections of HR 2067. AIHA stands ready to 
assist you and Congress in every way possible in developing solutions that will best 
protect workers. 


Prepared Statement of Hon. Thomasina V. Rogers, Chairman, 
Oceupational Safety and Health Review Commission 

Thank you for requesting a statement for the record on the subject of this hear- 
ing, the penalty provisions of H.R. 2067, “Protecting America’s Workers Act.” The 
Subcommittee has specifically requested a statement concerning the effect that the 
proposed increase in civil penalties contained in Section 310 would have on the 
workload of the Occupational Safety and Health Review Commission (“Review Com- 
mission”). In addition, I have included some brief comments on the potential impact 
on the Review Commission of recent proposed changes to H.R. 2067. 

I. Background on the Review Commission 

The Review Commission was established by the Occupational Safety and Health 
Act of 1970 as an adjudicatory agency that serves as an administrative court pro- 
viding fair and expeditious resolution of disputes involving the Department of La- 
bor’s Occupational Safety and Health Administration (OSHA), employers charged 
with violations of OSHA standards, and employees and/or their representatives. The 
Review Commission is an independent agency, separate from the Department of 
Labor and OSHA. 

After an inspection or investigation, OSHA may issue an employer a citation al- 
leging a workplace health or safety violation. If the employer disagrees with any 
part of the citation, including the proposed penalty, it must notify OSHA by filing 
a written notice of contest within 16 working days of receiving the citation. (An em- 
ployee or representative of employees may also file a notice of contest alleging that 
the time period for abatement in the citation is unreasonable.) The Secretary of 
Labor transmits the notice of contest and all relevant documents to the Review 
Commission’s Executive Secretary for filing and docketing. After the case is dock- 
eted, it is forwarded to the Office of the Chief Administrative Law Judge (ALJ) for 
assignment to an ALJ. The case is generally assigned to an ALJ in the Review Com- 
mission office closest to where the alleged violation occurred. The Review Commis- 
sion currently has twelve ALJs serving in three offices — ^Atlanta, Denver, and Wash- 
ington. Thereafter, the ALJ has full responsibility for all pre-hearing procedures, 
and is charged with providing a fair and impartial hearing in an expeditious man- 
ner and promptly rendering a decision. 

After the ALJ issues the decision, any party may file a Petition for Discretionary 
Review requesting review of the decision by the Commission, which is composed of 
three Members who are appointed by the President, by and with the advice and con- 
sent of the Senate. Each Commission member has the authority to direct a case for 
review by the full Commission. Absent such a direction for review, the ALJ’s deci- 
sion becomes final by operation of law, but is subject to further appeal to a United 
States Court of Appeals. Once a case is directed for review, the Commission has au- 
thority to review all aspects of a case, including the ALJ’s findings of fact, conclu- 
sions of law, and penalty assessments. A final Commission decision may be also ap- 
pealed to an appropriate United States Court of Appeals. 
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Although the Review Commission is charged with the same goals under the Act 
as OSHA, the advancement of worker safety, we play a different but complementary 
role. OSHA is the rulemaking, enforcement, and policy development agency, while 
the Review Commission is the neutral adjudicatory agency, calling balls and strikes. 
Thus, we do not take a position on the merits of the proposed legislation. Rather, 
we defer to the policy-making role of agencies such as the Department of Labor and 
the Department of Justice, and to the Congress. Our chief concern, therefore, is how 
any proposed legislation might affect the Review Commission’s ability to fairly and 
expeditiously resolve disputes within our resource constraints. Needless to say, we 
will faithfully implement any new legislation that may be enacted to the best of our 
ability. 

U. Caseload Trends Under Current Law 

Before discussing the proposed legislation, I should note that the Review Commis- 
sion has experienced a recent increase in the cases received at the ALJ level. For 
example, between October 1, 2008 and March 1, 2009, our ALJs received 790 cases. 
During the same period this fiscal year, October 1, 2009 and March 1, 2010, our 
ALJs received 981 cases, an increase of approximately 24 percent. This increase in 
cases so far this fiscal year may be part of a trend reflecting increased enforcement 
activity by OSHA. Indeed, based on this trend, the Review Commission expects to 
receive about 2,360 cases this fiscal year. In addition, we understand that OSHA 
may be considering administrative changes in its penalty proposal process and 
guidelines, which could increase the number of citations that are contested and, in 
turn, our caseload at the ALJ level and, over time, at the Commission level. 

Looking further ahead, OSHA has projected an increase in inspections from 
40,549 in fiscal year 2009 to an estimated 42,260 in fiscal year 2011, an increase 
of about four percent. In our fiscal year 2011 budget submission, we have projected 
an increase in new cases at the ALJ level from 2,058 in fiscal year 2009 to an esti- 
mated 2,450 in fiscal year 2011, an increase of approximately 19 percent. 

III. The Proposed Legislation 

The Subcommittee has asked me to address how the proposed increase in civil 
penalty levels would affect the Review Commission and its resource needs. Under 
the proposed legislation, the maximum penalty for a serious or non-serious violation 
would generally increase from $7,000 to $12,000, while the maximum penalty for 
a willful or repeat violation would generally increase from $70,000 to $120,000. The 
statutory minimum penalty for a willful violation would increase from $5,000 to 
$8,000. The maximum daily penalty for a failure to abate would increase from 
$7,000 to $12,000. In addition, there would be enhanced penalties where a violation 
causes the death of an employee. Finally, penalties would be subject to periodic ad- 
justment by the Secretary of Labor based on inflation. 

An increase in statutory penalty levels would likely lead to an increase in the pen- 
alty amounts proposed by OSHA for cited violations. In turn, employers may be 
more likely to challenge these higher proposed penalties, increasing the contest rate 
and our caseload. The increase in caseload would initially affect the ALJ level, and, 
over time, would likely affect the Commission level as well. 

I am hopeful that the Review Commission can handle this potential increase in 
caseload with only minor adjustments and without a need for significantly increased 
resources. Our dedicated corps of ALJs and their use of innovative procedures has 
helped us successfully manage our caseload at the ALJ level. For example, the use 
of “simplified proceedings” has expedited the resolution of simpler cases and the use 
of “settlement part” procedures, including the use of settlement judges, has aided 
in the settlement of larger cases. We are continually evaluating these programs to 
improve their effectiveness and will continue to explore innovative dispute resolu- 
tion techniques to help us address any caseload increase. 

The Review Commission has been very successful over the years in meeting our 
performance goals under the Government Performance and Results Act (GPRA) at 
the ALJ level. (Unfortunately, at the Commission level we have been less successful 
in meeting our GPRA goals, largely due to turnover in membership, Commission va- 
cancies, and an inventory of complex legacy cases, which we hope to resolve in the 
near future.) Indeed, in fiscal year 2009, the ALJs decided 98 percent of non-com- 
plex cases and 96 percent of complex cases within a year. Ninety-nine percent of 
complex cases were decided within 18 months. However, we are mindful of the Com- 
mittee’s recent hearing on the backlog of contested cases at our sister agency, the 
Federal Mine Safety and Health Review Commission (FMSHRC), and we would like 
to be able to responsibly anticipate to the extent possible what may happen to our 
resource needs down the road. Yet, as is evidenced by the situation at FMSHRC, 
it is hard to reliably predict the effects of a change in law on caseload. We are com- 
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mitted to exploring all available efficiencies before seeking new resources. But, if 
current trends escalate and/or new legislation results in a further increase in our 
caseload, and additional efficiencies prove unavailing, we may need to consider add- 
ing additional judges and staff. 

IV. Potential Impact of Proposed Changes to the Legislation 

I should note that certain proposed changes to H.R. 2067 would directly affect the 
Review Commission. I will briefly mention two such provisions and my concerns 
about how those provisions might work in practice at the Review Commission. 

In particular, I understand one provision would establish a procedure before the 
Review Commission for employers to seek an expedited stay of abatement require- 
ments. Any such procedure should allow our judges adequate time to schedule any 
necessary hearings and rule on the stay requests. We currently have 12 judges na- 
tionwide (located in three offices — Washington, Atlanta, and Denver) who may al- 
ready have hearings on the merits of cases or settlement conferences scheduled 
months in advance. Unlike US District Court judges who are located throughout the 
country in fixed courthouses, our judges travel to their hearings and conferences, 
which are generally scheduled close to the locations of the parties and witnesses. 
These hearings and conferences are usually held in loaned space using public court- 
houses. These concerns might be ameliorated by a 60-day period for consideration 
of a stay request, with an option allowing the Chief Judge to extend that period in 
specific cases. 

In addition, such a new procedure would have other resource implications for the 
Review Commission which are difficult to predict at the present time. But it is likely 
that the shorter the time period allowed for consideration of a stay request, the 
greater the resource implications would be, including the potential need to secure 
space for hearings on short notice. The volume of stay requests will also be a signifi- 
cant factor. 

I am concerned about how the provision to contest modifications of citations would 
work in practice. Under our current rules, an election of party status to participate 
in a case must be made at least ten days before the hearing, unless good cause is 
shown. Allowing additional notices of contests with respect to a modified citation to 
be filed at any stage of a case, even after a hearing has been completed, could com- 
plicate and prolong case resolution. 

I would be glad to elaborate further upon these concerns. Needless to say, I would 
welcome the opportunity to continue to work with the Subcommittee on our con- 
cerns during the legislative process. 

I hope my comments have been helpful to the Subcommittee. 


Prepared Statement of Tonya Ford, Lineoln, NE 

My name is Tonya Ford and I am the proud niece of Robert Fitch or as I call 
him Uncle Bobby. He was killed in horrible, preventable work related accident at 
a local ADM Grain Milling plant located in Lincoln, NE on January 29, 2009. 

I have to be the first to admit that I and many others are not aware of how many 
work related deaths and or injuries there are in the United States unless you have 
been in our shoes. But, please let me tell you there are approximately 16 deaths 
a day in the United States due to a work related accident. 

I have read over the current Protect America’s Workers Act and believe that these 
changes are in need, to protect the workers that make the United States what it 
is today, to honor the loved ones that we all have lost in the past due to a work 
related accident, and to respect the families that fight for their loved ones that want 
answers. 

After much research I have discovered that deaths and injuries have decreased 
since the creation of OSHA, however so much more needs to be done to make sure 
that going to work is not a grave mistake. 

I have been told many times that OSHA does not fine a company for the death 
of an employee. OSHA determines the cause of death and fines for what causes the 
death, the amount is not determined by the individual however by the rules and 
regulations of what killed the individual. In sa 3 dng that how many chances does a 
company get when it comes to hazardous devices or structure, hazardous material 
that takes a life and or injures someone. We as family members and employees of 
companies believe that if a company knows that a device is considered hazardous 
and they did not remove and or update the device to meet updated guidelines then 
the company should be held accountable for this death and or injury. By raising civil 
penalties and indexes those penalties to inflation and by allowing felony prosecu- 
tions against employers who commit willful violations that result in death or serious 
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bodily injury, and extends such penalties to responsible corporate officers, all em- 
ployers will be more aware of how to make their company safe and protect their 
employees when they know their are more consequences. 

Other important facts in the current Protecting American’s Worker Act is to re- 
quire OSHA to investigate all cases of death and serious injuries. Currently it states 
that it must be reported to OSHA if there are three injuries that resulted in going 
to the hospital. One accident is enough, and should be used to know that something 
is wrong or unsafe. It should not take multiple accidents and or a death to make 
awareness to a safety issue. I believe also that OSHA should re-investigate a com- 
pany unannounced within 6-18 months from the death, when there is a death at 
a company. I have heen told by many people that OSHA is under staffed and this 
is the reasoning for them not to re-investigate a company and or go and investigate 
a company if there are not 3 or more reported injuries. One of the ways is to ex- 
pands OSHA coverage is to include state and local public employees and also federal 
government workers. 

I would like to mention a big issue that is brought up in this act. Is improving 
Whistleblower Protections, this is very important as employees should feel safe at 
work and know that if they are to contact OSHA, because there is a safety issue 
at the company they can not lose their job. You will not believe in my research and 
fight to make a difference how many people contact me and state, “I can’t talk, but 
I wish I could the economy is bad and I need my job.” 

Clarifying that employees cannot be discriminated against for reporting injuries, 
illnesses or unsafe conditions, and brings the procedures for investigating and adju- 
dicating discrimination complaints into line with other safety and health and whis- 
tleblower laws, is very important and can prevent a death or injury. 

As a family member that no longer has her Uncle, I would like to mention that 
my Uncle, Dad and Grandfather were or are employed by ADM currently today, in 
saying that many men and women work at places not because they want to or 
choose to but, because they have children at home, a roof to put over their heads, 
food to put in their stomach and clothes on there back. It is the hard work and the 
hands of people such as my Uncle, Dad and Grandfather that makes these compa- 
nies what they are today; a success. It is the employers that must protect these 
workers or serve the consequences after all many of them make a billion dollars a 
year, and do nothing to protect and honor the people that made their company what 
it is today and will be tomorrow. 

Please know that I am not just one person speaking about one family, I lost my 
Uncle but, I write you on behalf of all families that are standing in my shoes, that 
have lost their son, brother, mother, father, daughter * * * I write you because 
things must change and everything that is mentioned in the Protecting American 
Workers Act, is very important and us people that work day by day, paycheck to 
paycheck want to know and need to know that our children, friends and family will 
be protected and honored when they go to work. As stated before going to work 
should not be a grave mistake. 

To read more about my story and fines that ADM did not incur for the cause of 
my Uncles death, please ready additional documentation. 

I thank you again for your time and please know how important this is. 


MAXIMUM PENALTIES ADJUSTED FOR INFLATION, 2000 TO 2010 


Current Max Penalty 

Penalty Adjusted for Inflation Using the CPI 

Current Max Penalty 
for a Serious 
Violation 

Penalty Adjusted for Inflation Using the CPI 

for a Willful Violation 

Year 

Amount 

Year 

Amount 

$70,000 

2010 

$116,053 

$7,000 

2010 

$11,605 


2009 

$114,901 


2009 

$11,490 


2008 

$115,311 


2008 

$11,531 


2007 

$111,048 


2007 

$11,105 


2006 

$107,972 


2006 

$10,797 


2005 

$104,598 


2005 

$10,460 


2004 

$101,171 


2004 

$10,117 


2003 

$98,546 


2003 

$9,855 


2002 

$96,350 


2002 

$9,635 


2001 

$94,851 


2001 

$9,485 


2000 

$92,226 


2000 

$9,223 
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Mr. Frumin. Madam Chair — and I would ask that — I had a docu 
ment I wanted to enter into the record as well. This was the indict 
ment of the Xcel Corporation in Colorado. 

Chairwoman WOOLSEY. Without objection. 

[Additional submissions of Mr. Frumin follow:] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 
HOUSTON DINTSION 

UNITED STATES OF AMERICA, ) 

) T 

V. ) Criminal No. 

) 

BP PRODUCTS NORTH AMERICA INC., V 

UNDER SEAL 

Defendant. > 

CRTARNAI. INFORMATION 
The United Slates Attorney Charges: 

COUNT I 

BP Texas City Refiiien,' Qperation.s 

1. At all relevant times, BP Products North America Inc. (“BP Products”), a subsidiary of 
BP pic, owned and operated an oil refinery located in Texas City, Texas (hereinafter “Texas City 
refinery"), within the Southern District of Texas. 

2. Prior to December 1 998, the Texas City refinery was owned by Amoco. In December 
1998, BP pic merged with Amoco. As a result of the merger, BP Products’ predecessor acquired 
the Texas City refiiicr>A As of March 23, 2005, the Texas City refinery was the largest refinery 
owned by BP Products in the United States. Tire Texas City refinery covered more than 12(10 
acres, employed approximately 1800 permanent BP Products staff and approximately 2000 
contract workers. 

3. Within the BP Products Texas City refinery', there were 29 different refining units and 
four chemical units that liad tlic capacity to process 460,000 barrels of crude oil per day into 
components including gasoline, jet fuel, diesel fuel, and chemical feed stocks. 


'UNSBMSET 
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FILED 
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4. During operaiions a: the BP Pioducts Texas City refinery, it was a cemmoii and accepted 
practice for contractor employees and personnel to work out of temporary trailers throughout the 
facility. 

5. During operations at the BP Products Texas City refinery, if it was necessary to release 
hydrocai'bon vapors to the open air, the refining units used three methods; a "flare system,’’ a 
"blowdown stack" or direct atmospheric vents. 

6. A flare system allowed hydrocarbon vapors to be released through the top of a tall pipe 
structure, where a flame burned off the hydrocarbon vapor in order to combust hazardous air 
polluuuils emitted into the air, and to ensure that the hydrocarbons did not reach an ignition 
source away from the flare. Most of the BP Products Texas City refinery’s refining units used a 
flare system for releasing hydrocarbon vapor during an emergency or upset. 

7. A blowdown stack employed a large drum to receive hydrocarbon vapors and liquids. In 
a properly designed and functioning blowdown system, hydrocarbon liquids were received in the 
blowdown drum and sent to a closed sewer system, and hydrocarbon vapors were released up 
through the blowdown stack, a large pipe directly above the drum, and then directly to the open 
air. The blowdown stack did not use a llame at tlic top to burn hydrocarbon vapors and instead 
released vapors containing hazardous air pollutants directly to the open air. If not properly 
designed and maintained, in some circumstances, hydrocarbon vapor and liquids released Irom 
The blowdowm stack had the potential to reach a ground level ignition source and explode. 
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The Clean Air Acl 

8. The Clean Air Act (“CAA”), Title 42, United Stales Code, Section 7401 et sec/,, is the 
Nation's comprehensive air pollution control statute. As part of tlie 1990 CAA amendments, 
Congi'ess promulgated Section 112(r)(7), Title 42, United Slates Code, Section 7412(r)(7), to 
“prevent accidental releases of regulated substances" from facilities such as the BP Products 
Texas City refinery. Section 112(r)(7) in turn aulhorize.s the Administrator of the Environmental 
Protection Agency ("EPA") to promulgate "release prevention, detection and correction 
requirements’’ to prevent accidental releases. Title 42, United Slates Code, Section 
7412(r)(7)(A). The regulations are known as Risk Management Plan (“RMP") regulations and 
are set forth at Tide 40, Code of Federal Regulations (“C.F.R."). Part 68. 

9. Under the RMP regulations. BP Products was required to implement prevention, 
detection and correction requirements set fonh in 40 C.F.R. Part 68, in order to prevent 
explosions from accidental releases of hazardous air pollutants. 40 C.F.R. § 68.12(d)(3). 

10. Pursuant to Section 113(c)(1) of the Clean Air Act, 42 U.S.C. Section 7413(c)(1), it is a 
criminal violation to knowingly violate RMP regulations promulgated under Section 1 12(r)(7) of 
the Clean Air Acl. 

BP Products Texas City Retlneix' Isomerization Unit. Blowdown Drum and Stack 

1 1. One of the refining units at the BP Products Texas City refinery used for processing 
gasoline components was the Isomerization Unit (“ISOM unit'). Within die ISOM unit was a 
process component known as the Raffinate Sphlter. “Raffinate" was a term used to describe 
gasoline components in the ISOM unit that w-ere in the process of or had been refined. The 
Raffinate Splitter’s main function was to separate raffinate into “light" and “heavy" raffinate. 
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The light raffinate was noraially processed in the ISOM unit and the heavy raffinate was 
normally blended into gasoline. The Raffinate Splitter was a single tower with a height of 164 
feet and an approximate volume of 3700 baiTcls. Raffinate was referred to as a ’'light end 
hydrocarbon,” that could easily ignite. 

12. The Raffinate Splitter was equipped with relief valves and headers, which w-ere required 
to be designed and maintained to ensure that releases of hydrocarbon vapors to the open air were 
only the result of an unplamied process upset or emergency. 

1 3. The Raffinate Splitter relief valves and headers were connected by a piping system to a 
blowdown stack, known as “F-20.” The F-20 stack also received hydrocarbon vapors and liquids 
from other components in the ISOM unit. BP Products was required to design and maintain all 
the relief valves and headers in the ISOM unit, so that releases of hydrocarbons were sent to the 
blowdown stack only in the case of an unplanned process upset or emergency. 

14. The blowdown drum and stack structure w-as designed to operate with a “quench system," 
W'hcrc water could be injected into Ihe blowdown drum to cool the hydrocaibon vapors and 
change some of the hydrocarbon from vapors to liquids, which were .sent to a closed sewer 
system. Remaining hydrocarbon vapors were sent through die stack and released direcll}- to the 
open air. 

Explosion of March 23. 2005 

15. In the month prior to March 23, 2005. the ISOM unit was undergoing a non-cycle ending 
“turnaround” w'here Uic unit was shut dowm and scheduled maintenance and necessary repairs 
were perfonned on different components in The unit. On March 23, 2005, the Raffinate Splitter 
w'as in turn undergoing a “startup.” where after having been shut down for a mondi, it w'as being 
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re-slaned for operation to enhance raffinate feedstocks. The start-up process lequired sending 
up to 22,000 gallons of product to the Raffinate Splitter, the interior of which was subjected to 
pressures up to 40 pounds per square inch (psi) and temperatures as high as 300 degrees 
Fahrenheit. The Raffinate Splitter was viewed by the BP Products Texas City refiners- w'orkers 
as one of llie more basic units at the refinery to start up and operate. The start up procedure of 
the Raffinate Splitter w'as also recognized as the most difficult or dangerous phase of the unit’s 
operation, due to the re-introduction of high temperatures, feedstock and increased pressure. 

16. The startup procedure for the Raffinate Splitter involved the work of several operators 
and supervisory jiersonncl. BP Products was required by federal regulations to ensure that 
.supervisors and operators followed specific written iiustruclions to ensure safe startups at the 
Raffinate Splitter. BP Products also was required to ensure that alarm systems and process safety 
components in the ISOM unit were operating correctly to enable supervisors and operators to 
perform slartup.s at the Raffinate Splitter in a safe manner. 

17. At approximately 1:15 pm on March 23, 2005. after excessive liquid pressure and 
temperature had built up inside the Raffinate Splitter for several hours, hydrocarbon vapors and 
liquids were released through relief valves and headers from the Raffinate Splitter to the F-20 
blowdown stack. The volume of the hydrocarbon liquid was so great that it exceeded the 
capacity of (he F-20 blowdown stack and released directly out the top of blowdown stack into 
the open air. Tlie hydrocarbons released from the stack formed a vapor cloud at ground level 
and reached an ignition source, which resulted in a catastrophic explosion. 

18. The explosion caused the deaths of 15 contractor employees at the BP Products Texas 
City refinery, who were located in two lemporary trailers approximately 150 feet from where the 

5 
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hydrocarbons had been released lo the open air. Their names were: Glenn Bolton, Lorciia Cru/- 
Alexander. Rafael Herrera, Daniel Hogan. Jimmy Hunnings, Morris King. Larry Linsenbardi, 
Arthur Ramos, Ryan Rodriguez, James Rowe, Linda Rowe. Kimberly Smith. Susan Taylor, 

Larry Thomas, and Eugene While. The explosion also caused the injuries of at least 170 other 
workers at the Texas City refinery. 

19. The release of the hydrocarbons out of the blowdown .slack and the explosion were 
preceded by several events: 

a. BP Products failed to notify non-essential contractor employees and all non- 
essential BP Products employees located in leinporary trailers in close proximity to the Raffinate 
Splitter that the startup was going lo take place. 

b. The Raffinate Splitter bottoms area was filled above the level that was permitted 
under written procedures for startups, though this had become a routine practice for startups of 
the Raffinate Splitter. 

c. The ISOM unit control board operator had filled the Raffinate Splitter tower with 
feed, but raffinate was not being emptied from the Raffinate Splitter. A level instrument on the 
control board indicated to the operator that the level in tire tower was decreasing when in fact it 
was increasing. Other information reflected the rising level of raffinate feed in the Raffinate 
Splitter. The control board panel did not automatically calculate and display to the operator that 
the mass balance was changing. 

d. Alarms in the Raffinate Splitter and in the blowdown stack failed to 


function or were ignored. 



141 


c. Excess pressure was relieved by sending hydrocarbons through the 8" chain valve 
to the F-20 blowdown stack instead of to the 3-pouiid vent system that led to a flare. Although 
this had not been authorized, it had also become a common practice for startups of the Raffinate 
Splitter for several years. 

f. BP Products w'as releasing hydrocarbons into the open air through the F-20 
blowdown stack during startups although BP Pix>ducts had repeatedly failed to provide advance 
notice to the Texas Commission on Eiiviromnenlal Quality ("TCEQ") that it would be releasing 
the hydrocarbons during the startups. 

g. BP Pi'oducts did not believe that an overfill of tire Raffiiuite Splitter was a 
credible threat and chose not to perform a “w'hat-if ' scenario for an overfill of the Riiffinate 
SpliUer or the F-20 blowdowm stack. 

h. BP Products had failed since at least 1999 to perform a relief valve study on the 
ISOM unit to delenninc whether the F-20 blowdown stack had the capacity to safely release 
excess hydrocarbons- 

Know’ing Violations of Risk Management Practices 
20. Between in or about January 1999 and on or about March 23, 2005, in Texas City, Texas, 
within (he Southern District of Texas, (he defendant. BP PRODUCTS NORTH AMERICA INC., 
did know'ingly violate a requirement promulgated pursuant to the Clean Air Act, Title 42. 

United Slates Code, Section 7412(r)(7); specifically, defendant BP PRODUCTS NORTH 
AMERICA INC. knowingly I'ailed to do the following: 
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a. Establish and implement written proced'ores to maintain the ongoing mechanical 
integrity of process equipment, in violation of Title 40, Code of Federal 
Regulations, Section 68.73(b). 

b. Inform contract owners and operators of the known potential fire, explosion, or 
toxic release hazards related to the contractors occupation of temporary trailers in 
the vicinity of the ISOM Unit, in violation of Title 40, Code of Federal Regulations 
Section 68.87(b)(2). 

All in violation of Title 42, United States Code, Section 7413(c)(1). 


DONALD .1. DeGABRIELLE, Jr, 
United States Attorney 
Southern District of Texas 


By: 


Abe Martinez 
Assistant United States Attorney 
Southern District of Texas 


RONALD J. TENPAS 
Acting Assistant Attorney General 
Environment and Natural Resources 
Division 

United States Department of Justice 

'dIJ/ 

Datf^l W.'Dooher 
Senior Trial Attorney 
Environmental Crimes Section 




Southern District of Texas Environmental Crimes Section 
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http://wwV'/,osha.oov/ols/imis/establishment.insDection det3!l?id-3104/0Q59 


Inspection: 310470059 - Public Service Co. Of Colorado Dba Xcel Energy 


Inspection Information ■ 

Nr: 310470059 Report 10:0830500 

Public Service Co. Of Colorado Dba Xcel Energy 


Office: Denver 

Open Date: 10/02/2007 


Cabin Creek Hydro Generation Station 
Georgetown, CO 80444 

SIC: 4911/Electric Services 

NAICS: 221111/Hydroelectric Power Generation 
Mailing: 1225 17th Street #900, Denver, CO 80202 


Union Status: Union 



Inspection Type: 

Unprog Rel 





Scope: 

Partial Advanced Notice: 

N 


Ownership: 

Private 





Safety/Health: 

Safety Close Conference: 

03/19/2008 : 


Emphasis: 

N:Lead,S;Electrlcal,S:Fall From 
Height,S:Lead 

Close Case: 




Optional Information: Type ID 

Value 





N 1 

310470059 





N 10 

IMMLANG-N 




Related Activity: Type ID 

Safety 

Health 




Accident 101574846 







Referral 201579117 

Yes 












Viuldliun Summary 





Serious: Willful iRepeabOtheriUnclass: Total . 




Initial Violations) 

19 2 

^ ! ; 21) 




Current Violations-! 

191 2i 

i ! ; 21' 




Initial Penalty' 63900:1260001 

; ; 1189900: 




Current Penalty: 63900il26000i 

! 1189900! 





FTA Amounts 






Violation Items 

# 

ID Type 

Standard 

Issuance Abate 

Curr$ 

Init$ Fta$ Contest LastEvent 

1. 

OlOCl Serious 

19100023 COl 

03/21/2008 03/31/2008 

$1800 

$1800 

$0 04/14/2008 

. 2. 

01002 Serious 

19100023 DOl 

03/21/2008 03/31/2008 

$1800 

$1800 

$0 04/14/2008 

3. 

01003 Serious 

19100132 A 

03/21/2008 03/31/2008 

$4500 

$4500 

$0 04/14/2008 

4. 

61004 Serious 

19100146 C02 

03/21/2008 03/31/2008 

$4500 

$4500 

$0 04/14/2008 

5. 

01005 Serious 

19100146 C08 I 

03/21/2008 03/31/2008 

$4500 

$4500 

$0 04/14/2008 

, 6. 

OlOOS Serious 

19100146 DOS I 

03/21/2008 03/31/2008 

$4500 

$4500 

$0 04/14/2008 

7. 

01007 Serious 

19100146 D13 

03/21/2008 03/31/2008 

$4500 

$4500 

$0 04/14/2008 

8. 

01008 Serious 

19100146 EOl 

03/21/2008 03/31/2008 

$4500 

$4500 

$0 04/14/2008 
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9. OlOOS Serious 19100253 B02 II 03/21/2D08 03/31/2008 $1800 $1800 $0 04/14/2008 

10. Serious 19100253 B04 III 03/21/2008 03/31/2008 $2250 $2250 $0 04/14/2008 

!!• Serious 19100303 C03 1 03/21/2008 03/31/2008 $2250 $2250 $0 04/14/2008 

12. Q £012A Serious 19100303 EOl I 03/21/2008 03/31/2008 $2250 $2250 $0 04/14/2008 

13. 010i2B Serious 19100303 EOl II 03/21/2008 03/31/2008 $0 $0 $0 04/14/2008 

14. 03 013 Serious 19100303 F02 03/21/2008 03/31/2008 $1800 $1800 $0 04/14/2008 

15. 91014 Serious 19100303 G02 1 03/21/2008 03/31/2008 $4500 $4500 $0 04/14/2008 

16. OlOlS Serious 191003CMF01I 03/21/2008 03/31/2008 $4500 $4500 $0 04/14/2008 

17. 0i016A Serious 19100305 A02 X 03/21/2008 03/31/2008 $4500 $4500 $0 04/14/2008 

18. 01018B Serious 19100334 A02 I 03/21/2008 03/31/2008 $0 $0 $0 04/14/2008 

19. 01017 Serious 19100305 G02 III 03/21/2008 03/31/2008 $4500 $4500 $0 04/14/2008 

20. 01G18 Serious 1910030/ C 03/21/2008 03/31/2008 $1800 $1800 $0 04/14/2008 

21. 01019A Serious 19100333 A02 03/17/2008 03/27/2008 $3150 $3150 $0 04/07/2008 

22. Ui019B Serious 19100335 AOl I 03/17/2008 03/27/2008 $0 $0 $0 04/07/2008 

23. 92001 WillFul 19100146 Dll 03/21/2008 03/31/2008 S63000 $63000 $0 04/14/2008 

24. 02007A WillFul 19100146 KOI I 03/21/2008 03/31/2008 S63000 $63000 $0 04/14/2008 

25. 02002B WillFul 19100146 KOI II 03/21/2008 03/31/2008 $0 $0 $0 04/14/2008 


Standard Cited: 19100023 COl Guarding floor and wall openings and holes. 


Violation Items 

Nr: 310470059 

Citation: 

01001 Issuance: 03/21/2008 

ReportingID: 0830500 

Viol Type: 

Serious 

Nrinstances: 1 

Contest Date: 04/14/2008 

Abatement Date: 

03/31/2008 

Nr E>posed: 25 

Final Order: 

Initial Penalty: 

1800.00 

REC: 

Emphasis: 

Current Penalty: 

1800.00 

Gravity: 02 

Haz Category: 


Standard Cited: 19100023 DOl Guarding floor and waH openings and holes. 


Violation Items 

Nr: 310470059 

Citation: 01002 

Issuance: 03/21/2008 

ReportingID 

0830500 

Viol Type: 
Abatement Date: 

Initial Penalty: 
Current Penalty: 

Serious 

03/31/2008 

1800.00 

1800.00 

Nrinstances: 1 

Nr Exposed: 25 

REC: 

Gravity: 02 

Contest Date: 

Final Order: 

Emphasis: 
FIaz Category: 

04/14/2008 


Standard Cited:19100132 A General requirements. 

Violation Items 

Nr: 310470059 Citation: 01003 Issuance: 03/21/2008 ReportingID: 0830500 

Viol Type: Serious Nrinstances: 3 Contest Date: 04/14/2008 
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Abatement Date: 

03/31/2008 

Nr Exposed: 

5 

Final Order: j 

Initial Penalty: 

4500.00 

REC: 


Emphasis: • 

Current Penalty: 

4500.00 

Gravity: 

10 

Haz Category: ; 


Standard Cited:19100146 C02 Permit-required confined spaces 


Violation Items 

Nr: 310470059 

Citation: 01004 

Issuance 

03/21/2008 

ReportingID 

0830500 

Viol Type: 

Serious 

Nrinstances: 

1 

Contest Date: 

04/14/2008 ■ 

Abatement Date: 

03/31/2008 

Nr Exposed: 

8 

Final Order: 


Initial Penalty: 

4500.00 

REC: 


Emphasis: 


Current Penalty: 

4500.00 

Gravity: 

10 

Haz Category: 



Standard Cited; 19100146 COS I Permit-required confined spaces 


Violation Items 

Nr: 310470059 

Citation: 01005 

Issuance: 03/21/2008 

ReportingID: 0830500 

Viol Type: 

Serious 

Nrinstances: 1 

Contest Date: 04/14/2008 

Abatement Date: 

03/31/2008 

Nr Exposed: 18 

Final Order: 

Initial Penalty: 

4500.00 

REC: 

Emphasis: 

Current Penalty: 

4500.00 

Gravity: 10 

Haz Category: 


Standard Cited:19100146 DOB I Permit-required confined spaces 


Violation Items 

Nr: 310470059 

Citation: 01006 

Issuance 

03/21/2008 

ReportingID 

0830500 

Viol Type: 

Serious 

Nrinstances: 

1 

Contest Date: 

04/14/2008 = 

Abatement Date: 

03/31/2008 

Nr Exposed: 

8 

Final Order: 


Initial Penalty: 

4500.00 

REC: 


Emphasis: 


Current Penalty: 

4500.00 

Gravity: 

10 

Haz Category: 



Standard Cited:19100146 D13 Permit-required confined spaces 


Violation Items 

Nr: 310470059 

Citation: 01007 

Issuance: 03/21/2008 

ReportingID: 0830500 

Viol Type: 

Serious 

Nrinstances: 1 

Contest Date: 04/14/2008 • 

Abatement Date: 

03/31/2008 

Nr Exposed: 8 

Final Order: . 

Initial Penalty: 

4500.00 

REC: 

Emphasis: 

Current Penalty: 

4500.00 

Gravity: 10 

Haz Category: 
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Standard Cited:19100146 EOl Permit-required confined spaces 


Violation Items 

Nr: 310470059 Citation: 01008 

Issuance 

03/21/2008 

ReportingID: 0830500 

Viol Type: Serious 

Nrinstances: 

1 

Contest Date: 04/14/2008 

Abatement Date: 03/31/2008 

Nr Exposed: 

26 

Final Order: i 

Initial Penalty: 4500.00 

REC: 


Emphasis: 

Current Penalty: 4500.00 

Gravity: 

10 

Haz Category: 


Standard Cited:19100253 B02 II Oxygen-fuei gas welding and cutting. 




Violation Items 



Nr: 310470059 

Citation: 01009 

Issuance: 

03/21/2008 

ReportingID: 

0830500 

Viol Type: 

Serious 

Nrinstances: 

2 

Contest Date: 

04/14/2008 

Abatement Date: 

03/31/2008 

Nr Exposed: 

25 

Final Order: 


Initial Penalty: 

1800.00 

REC: 


Emphasis: 


Current Penalty: 

1800.00 

Gravity: 

02 

Haz Category: 



Standard Cited:19100253 B04 III Oxygen-fuei gas welding and cutting. 


Violation Items 

Nr: 310470059 

Citation 

01010 Issuance: 03/21/2008 

ReportingID 

0830500 

Viol Type: 

berious 

Nrinstances: 2 

Contest Date: 

04/14/2008 1 

' 

Abatement Date: 

03/31/2008 

Nr Exposed: 25 

Final Order: 


Initial Penalty: 

2250.00 

REC: 

Emphasis: 

' 

Current Penalty: 

2250.00 

Gravity: 03 

Haz Category: 



Standard Cited:19100303 C03 I General requirements. 


Violation Items I 

Nr: 310470059 

Citation: 01011 

Issuance: 03/21/2008 

ReportingID: 0830500 5 

Viol Type: 

Serious 

Nrinstances: 1 

Contest Date: 04/14/2008 ] 

Abatement Date: 

03/31/2008 

Nr Exposed: 7 

Final Order: ) 

Initial Penalty: 

2250.00 

REC: 

Emphasis: ; 

Current Penalty: 

2250.00 

Gravity: 03 

Haz Category: j 


Standard Cited: 19 100303 EOl I Genera! requirements. 

Violation Items 


Nr: 310470059 


Citation: 01012A 


Issuance: 03/21/2008 


ReportingID: 0830500 
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Viol Type: 

Serious 

Nrinstances: 

1 

Contest Date 

04/14/2008 ! 

Abatement Date: 

03/31/2008 

Nr Exposed: 

7 

Final Order 


Initial Penalty: 

2250.00 

REC: 


Emphasis 


Current Penalty: 

2250.00 

Gravity: 

03 

Haz Category 


Standard Cited; 19100303 EOl II General requirements. 



Violation Items 



Nr: 310470059 

Citation: 

01012B Issuance 

03/21/2008 

ReportingID: 0830500 

Viol Type: 

Serious 

Nrinstances: 

1 

Contest Date 

04/14/2008 . 

Abatement Date: 

03/31/2008 

Nr Exposed: 

7 

Final Order: 

Initial Penalty: 


REC: 


Emphasis 

( 

Current Penalty: 


Gravity: 

03 

Haz Category 



Standard Cited:19100303 FD2 General requirements. 


Violation Items ' 

Nr: 310470059 

Citation: 01013 

Issuance: 03/21/2008 

ReportingID: 0830500 i 

Viol Type: 

Serious 

Nrinstances: 1 

Contest Date: 04/14/2008 

Abatement Date: 

03/31/2008 

Nr Exposed: 7 

Final Order: < 

Initial Penalty: 

1800.00 

REC: 

Emphasis: ^ 

Current Penalty: 

1800.00 

Gravity: 02 

Haz Category: 


Standard Cited: 19 100303 G02 I General requirements. 


Violation Items 

Nr: 310470059 

Citation: 01014 

Issuance: 03/21/2008 

ReportingID: 0830500 

Viol Type: 

Serious 

Nrinstances: 1 

Contest Date: 04/14/2008 , 

Abatement Date: 

03/31/2008 

Nr E>posed: 7 

Final Order: - 

Initial Penalty: 

4500.00 

REC: 

Emphasis: ’ 

Current Penalty: 

4500.00 

Gravity: 10 

Haz Category: ’ 


Standard Cited:19100304 FOl I Wiring design and protection. 


Violation Items 

Nr: 310470059 

Citation: 01015 

Issuance: 03/21/2008 

ReportingID: 0830500 ; 

Viol Type: 

Serious 

Nrinstances: 1 

Contest Date: 04/14/2008 : 

Abatement Date: 

03/31/2008 

Nr Exposed: 7 

Final Order: ' 

Initial Penalty: 

4500.00 

REC: 

Emphasis: 

Current Penalty: 

4500.00 

Gravity: 10 

Haz Category: 
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Standard Cited: 19100305 A02 X Wiring methods, components, and equipment for general use. 


Violation Items 

Nr: 310470059 

Citation: 01016A 

Issuance: 03/21/2008 

ReportingID: 0830500 

Viol Type: 

Serious 

Nrinstances: 1 

Contest Date: 04/14/2008 

Abatement Date: 

03/31/2008 

Nr Exposed: 7 

Final Order: i 

Initial Penalty: 

4500.00 

REC: 

Emphasis: 

Current Penalty: 

4500.00 

Gravity: 10 

Haz Category: 


Standard Cited: 19100334 A02 I Use of equipment. 





Violation Items 



Nr: 310470059 

Citation: 

01016B 

Issuance: 03/21/2008 

ReportingID: 0830500 

Viol Type: 

Serious 


Nrinstances: 1 

Contest Date: 

04/14/2008 1 

Abatement Date: 

03/31/2008 


Nr Exposed: 7 

Final Order: 


Initial Penalty: 



REC: 

Emphasis: 


Current Penalty: 



Gravity: 10 

Haz Category: 


Standard Cited:19100305 G02 III Wiring methods, components, and equipment for general use. 

Violation Items 

Nr: 310470059 

Citation 

01017 

Issuance: 03/21/2008 

ReportingID 

0830500 

Viol Type: 

berious 


Nrinstances: 1 

Contest Date: 

04/14/2008 1 

' 

Abatement Date: 

03/31/2008 


Nr Exposed: 7 

Final Order: 


Initial Penalty: 

4500.00 


REC: 

Emphasis: 


Current Penalty: 

4500.00 


Gravity: 10 

Haz Category: 



Standard Cited:19100307 C Hazardous (classified) locations. 





Violation Items 



Nr: 310470059 

Citation 

01018 

Issuance: 03/21/2008 

ReportingID 

0830500 > 

Viol Type: 

Serious 


Nrinstances: 2 

Contest Date: 

04/14/2008 ! 

Abatement Date: 

03/31/2008 


Nr Exposed: 22 

Final Order: 

) 

Initial Penalty: 

1800.00 


REC: 

Emphasis: 

! 

Current Penalty: 

1800.00 


Gravity: 02 

Haz Category: 



Standard Cited: 19100333 A02 Selection and use of work practices 

Violation Items 


Nr: 310470059 


Citation: 01019A 


Issuance: 03/17/2008 


ReportingID: 0830500 
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Viol Type: 

Serious 

Nrinstances: 1 

Contest Date: 04/07/2008 i 

Abatement Date: 

03/27/2008 

Nr Exposed: 7 

Final Order: j 

Initial Penalty: 

3150.00 

REC: 

Emphasis: : 

Current Penalty: 

3150.00 

Gravity: 05 

Haz Category: i 


Standard Cited:l9100335 AOl I Safeguards for personnel protection. 




Violation Items 


Nr: 310470059 

Citation: 01019B 

Issuance: 

03/17/2008 

ReportingID: 0830500 s 

Viol Type: 

Serious 

Nrinstances: 

1 

Contest Date: 04/07/2008 i 

Abatement Date: 

03/27/2008 

Nr Exposed: 

7 

Final Order: ■ 

Initial Penalty: 


REC: 


Emphasis: i 

Current Penalty: 


Gravity: 

05 

Haz Category: 1 


Standard Cited:19100146 Dll Permit-required confined spaces 


Violation Items ' 

Nr: 310470059 

Citation: 02001 

Issuance: 03/21/2008 

ReportingID: 0830500 i 

Viol Type: 

WillFul 

Nrinstances: 1 

Contest Date: 04/14/2008 

Abatement Date: 

03/31/2008 

Nr Exposed: 26 

Final Order: < 

Initial Penalty: 

63000.00 

REC: 

Emphasis: ^ 

Current Penalty: 

63000.00 

Gravity: 10 

Haz Category: 


Standard Cited:19100146 KOI I Permit-required confined spaces 


Violation Items 

Nr: 310470059 

Citation: 02002A 

Issuance: 03/21/2008 

ReportingID: 0830500 

Viol Type: 

WillFul 

Nrinstances: 1 

Contest Date: 04/14/2008 , 

Abatement Date: 

03/31/2008 

Nr E>posed: 26 

Final Order: - 

Initial Penalty: 

63000.00 

REC: A 

Emphasis: ] 

Current Penalty: 

63000.00 

Gravity: 10 

Haz Category: ’ 


Standard Cited:19100146 KOI II Permit-required confined spaces 

Violation Items 


Nr: 310470059 

Citation: 02002B 

Issuance 

03/21/2008 

ReportingID: 0830500 \ 

Viol Type: 

WillEuI 

Nrinstances: 

1 

Contest Date: 04/14/2008 j 

Abatement Date: 

03/31/2008 

Nr Exposed: 

26 

Final Order: 

Initial Penalty: 


REC: 


Emphasis: 

Current Penalty: 


Gravity: 

10 

Haz Category: 


Chairwoman WOOLSEY. So with that as — this meeting is almost 
adjourned. But, first, as previously ordered, members will have 14 
days to submit additional materials for the hearing record. And 
any member who wishes to submit follow-up questions in writing, 
to the witnesses, should coordinate with majority staff within 14 
days. 

Without objection, this hearing is adjourned. 

[The statement of Mr. Miller follows:] 
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Prepared Statement of Hon. George Miller, Chairman, 

Committee on Edueation and Labor 

I want to commend Chairwoman Woolsey for her leadership in moving forward 
with legislative hearings as part our efforts to ensure that America’s workers are 
protected while on the job. 

As Congresswoman Woolsey noted, there has been significant progress made over 
the past four decades in improving worker safety. 

Through our many hearings over the last three years, we found that there are 
employers who comply with worker safety laws and care about protecting their 
workers. 

However, we have also learned that there are still a number employers who know- 
ingly and repeatedly fail to protect their workers from death or serious bodily injury 
on the job. 

For these employers, current law does not provide that credible deterrent. Some, 
in fact, consider OSHA’s weak penalties the cost of doing business. 

That is why we must update the law and provide a credible deterrent. 

A few states that run their own health and safety program have tried to take the 
lead in modernizing penalties. 

In 2000, California increased its meiximum penalty for a serious violation from 
7,000 to $25,000, and increased penalties for criminal violations 

And more recently, Wyoming is attempting to improve its highest-in-the-nation 
workplace fatality rate by strengthening their penalties. 

Wyoming’s governor is pushing reform that mirrors the civil penalties in the bill 
before us today. 

He wrote the committee last week urging us to adopt the higher penalty structure 
in the bill before us today. 

However, states cannot do it alone because of significant political pressure. 

Every worker in this country deserves to have the same basic protections while 
on the job. 

The Protecting America’s Workers Act will bring our nation’s health and safety 
laws into the 21st century. It gives OSHA the tools to enforce safe and healthy 
workplaces for all American workers. 

I am encouraged that the Obama administration is returning to OSHA’s mission 
of protecting workers by working on new standards and strengthening enforcement 
activities. 

But, OSHA will need additional help through improvements to the law. 

Again, Chairwoman Woolsey, thank you for your leadership on this important 
issue. 


[Submission of Ms. Titus follows:] 


lllTH CONGRESS 
2d Session 


H. R. 4864 


To require a heightened review process by the Secretary of Labor 
of State occupational safety and health plans, and for other 
purposes. 


IN THE HOUSE OF REPRESENTATIVES 
March 16, 2010 

Ms. Titus (for herself and Ms. Woolsey) introduced the following 
bill; which was referred to the Committee on Education and 
Labor 


A BILL 

To require a heightened review process by the Secretary of Labor 
of State occupational safety and health plans, and for other 
purposes. 
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Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the “Ensuring Worker Safety Act”. 

SEC. 2. REVIEW OF STATE OCCUPATIONAL SAFETY AND HEALTH PLANS. 

Section 18 of the Occupational Safety and Health Act (29 U.S.C. 668) is amend- 
ed — 

(1) by amending subsection (f) to read as follows: 

“(f)(1) The Secretary shall, on the basis of reports submitted by the State agency 
and the Secretary’s own inspections, make a continuing evaluation of the manner 
in which each State that has a plan approved under this section is carrying out such 
plan. Such evaluation shall include an assessment of whether the State continues 
to meet the requirements of subsection (c) of this section and any other criteria or 
indices of effectiveness specified by the Secretary in regulations. Whenever the Sec- 
retary finds, on the basis of such evaluation, that in the administration of the State 
plan there is a failure to comply substantially with any provision of the State plan 
(or any assurance contained therein), the Secretary shall make an initial determina- 
tion of whether the failure is of such a nature that the plan should be withdrawn 
or whether the failure is of such a nature that the State should be given the oppor- 
tunity to remedy the deficiencies, and provide notice of the Secretary’s findings and 
initial determination. 

“(2) If the Secretary makes an initial determination to reassert and exercise con- 
current enforcement authority while the State is given an opportunity to remedy the 
deficiencies, the Secretary shall afford the State an opportunity for a public hearing 
within 15 days of such request, provided that such request is made not later than 
10 days after Secretary’s notice to the State. The Secretary shall review and con- 
sider the testimony, evidence, or written comments, and not later than 30 days fol- 
lowing such hearing, make a determination to affirm, reverse, or modify the Sec- 
retary’s initial determination to reassert and exercise concurrent enforcement au- 
thority under sections 8, 9, 10, 13, and 17 with respect to standards promulgated 
under section 6 and obligations under section 5(a). Following such a determination 
by the Secretary, or in the event that the State does not request a hearing within 
the time frame set forth in this paragraph, the Secretary may reassert and exercise 
such concurrent enforcement authority, while a final determination is pending 
under paragraph (3) or until the Secretary has determined that the State has rem- 
edied the deficiencies as provided under paragraph (4). Such determination shall be 
published in the Federal Register. The procedures set forth in section 18(g) shall 
not apply to a determination by the Secretary to reassert and exercise such concur- 
rent enforcement authority. 

“(3) If the Secretary makes an initial determination that the plan should be with- 
drawn, the Secretary shall provide due notice and the opportunity for a hearing. If 
based on the evaluation, comments, and evidence, the Secretary makes a final deter- 
mination that there is a failure to comply substantially with any provision of the 
State plan (or any assurance contained therein), he shall notify the State agency 
of the withdrawal of approval of such plan and upon receipt of such notice such plan 
shall cease to be in effect, but the State may retain jurisdiction in any case com- 
menced before the withdrawal of the plan in order to enforce standards under the 
plan whenever the issues involved do not relate to the reasons for the withdrawal 
of the plan. 

“(4) If the Secretary makes a determination that the State should be provided the 
opportunity to remedy the deficiencies, the Secretary shall provide the State an op- 
portunity to respond to the Secretary’s findings and the opportunity to remedy such 
deficiencies within a time period established by the Secretary, not to exceed 1 year. 
The Secretary may extend and revise the time period to remedy such deficiencies, 
if the State’s legislature is not in session during this 1 year time period, or if the 
State demonstrates that it is not feasible to correct the deficiencies in the time pe- 
riod set by the Secretary, and the State has a plan to correct the deficiencies within 
a reasonable time period. If the Secretary finds that the State agency has failed to 
remedy such deficiencies within the time period specified by the Secretary and that 
the State plan continues to fail to comply substantially with a provision of the State 
plan, the Secretary shall withdraw the State plan as provided for in paragraph (3).”; 
and 

(2) by adding at the end the following new subsection: 

“(i) Not later than 18 months after the date of enactment of this subsection, and 
every 5 years thereafter, the Comptroller General shall complete and issue a review 
of the effectiveness of State plans to develop and enforce safety and health stand- 
ards to determine if they are at least as effective as the Federal program and to 
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evaluate whether the Secretary’s oversight of State plans is effective. The Comp- 
troller General’s evaluation shall assess 

“(1) the effectiveness of the Secretary’s oversight of State plans, including the in- 
dices of effectiveness used by the Secretary; 

“(2) whether the Secretary’s investigations in response to Complaints About State 
Plan Administration (CASPA) are adequate, whether significant policy issues have 
been identified by headquarters and corrective actions are fully implemented by 
each State; 

“(3) whether the formula for the distribution of funds described in section 23(g) 
to State programs is fair and adequate; 

“(4) whether State plans are as effective as the Federal program in preventing oc- 
cupational injuries, illnesses and deaths, and investigating discrimination com- 
plaints, through an evaluation of at least 20 percent of approved State plans, and 
which shall cover 

“(A) enforcement effectiveness, including handling of fatalities, serious incidents 
and complaints, compliance with inspection procedures, hazard recognition, 
verification of abatement, violation classification, citation and penalty issuance, in- 
cluding appropriate use of willful and repeat citations, and employee involvement; 

“(B) inspections, the number of programmed health and safety inspections at pri- 
vate and public sector establishments, and whether the State targets the highest 
hazard private sector work sites and facilities in that State; 

“(C) budget and staffing, including whether the State is providing adequate budg- 
et resources to hire, train and retain sufficient numbers of qualified staff, including 
timely filling of vacancies; 

“(D) administrative review, including the quality of decisions, consistency with 
Federal precedence, transparency of proceedings, decisions and records are available 
to the public, adequacy of State defense, and whether the State appropriately ap- 
peals adverse decisions; 

“(E) antidiscrimination, including whether discrimination complaints are proc- 
essed in a timely manner, whether supervisors and investigators are properly 
trained to investigate discrimination complaints, whether a case file review indi- 
cates merit cases are properly identified consistent with Federal policy and proce- 
dure, whether employees are notified of their rights, and whether there is an effec- 
tive process for employees to appeal the dismissal of a complaint; 

“(F) program administration, including whether the State’s standards and policies 
are at least as effective as the Federal program and are updated in a timely man- 
ner, and whether National Emphasis Programs that are applicable in such States 
are adopted and implemented in a manner that is at least as effective as the Eed- 
eral program; 

“(Ci) whether the State plan satisfies the requirements for approval set forth in 
this section and its implementing regulations; and 

“(H) other such factors identified by the Comptroller General, or as requested by 
the Committee on Education and Labor of the House of Representatives or the Com- 
mittee on Health, Education, Labor, and Pensions of the Senate.”. 


[Questions submitted to witnesses for the record and their re- 
sponses follow:] 

[Via facsimile and email], 

U.S. Congress, 

Washington, DC, March 19, 2010. 
Hon. John Cruden, Deputy Assistant Attorney General, 

Environment and Natural Resources Division, U.S. Department of Justice, 950 Penn- 
sylvania Avenue, NW, Washington, DC 20530-0001. 

Dear Deputy Assistant Attorney General Cruden: Thank you for testifying 
at the Subcommittee’s hearing, “Protecting America’s Workers Act: Modernizing 
OSHA Penalties” held on Tuesday, March 16, 2010. 

Committee Members had additional questions for which they would like written 
responses from you for the hearing record. 

Representative Lynn Woolsey (D-CA) asks the following questions: 

(1) Your testimony says that there is little incentive for prosecutors to take Occu- 
pational Safety and Health Administration (OSHA) misdemeanor referrals because 
the Department of Justice (DOJ) must reserve limited resources for crimes des- 
ignated as felonies. Over the past 5 years, what percentage of OSHA criminal refer- 
rals did the DOJ or US Attorney reject because OSHA criminal penalties were clas- 
sified as misdemeanors? Would DOJ’s posture towards OSHA criminal cases change, 
if OSHA criminal violations were classified as felonies? 
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(2) What is the state of mind necessary to prove a criminal violation under the 
“knowing” standard? How does this differ from the mens rea provision in the cur- 
rent Section 17 of OSHA which uses a “willful” standard? Does DOJ have a view 
regarding which standard should be used in our efforts to modernize the OSHA act? 

(3) Under the March 9, 2010, discussion draft, what elements have to be proven 
to establish a criminal violation? Will employers be subject to a criminal prosecution 
every time an employee is killed on the job, and OSHA finds a violation linked to 
it? 

(4) Who should be held liable in a criminal prosecution under the OSHA Act? In- 
dividual workers or corporate managers and directors? 

(5) Is mere negligence sufficient to establish a criminal violation? What about 
recklessness? 

(6) Mr. Frumin’s testimony states that where employers use contract labor for es- 
pecially hazardous tasks, the potential criminal sanctions are non-existent under 
OSHA for the corporations and executives who control the workplace. In your view, 
should this problem be corrected in PAW A? How should it be changed? 

Please send an electronic version of your written response to the questions in 
Microsoft Word format to Lynn Dondis and Richard Miller of the Committee staff 
at lynn.dondis@mail.house.gov and richard.miller@mail.house.gov by close of busi- 
ness Tuesday, March 30, 2010, the date on which the hearing record will close. If 
you have any questions, please do not hesitate to contact Ms. Dondis or Mr. Miller 
at 202-225-3275. 


Sincerely, 


George Miller, Chairman. 
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U.S. Department of Justice 

Office of Legislative Affairs 


Office of the Assistant Altomey General 


Washington. D.C. 20530 


April 21, 2010 


The Honorable George Miller 
Chairman 

Committee on Education and Labor 
U.S. House of Representatives 
Washington, D.C. 20515 

Deal- Mr. Chairman: 

Enclosed are the responses for the record of John C. Cruden, Deputy Assistant Attorney 
General, Environment and Natural Resources Division, U.S. Department of Justice, to written 
questions received following the March 1 6, 20 1 0, hearing held by the Committee entitled, 
“Protecting America’s Workers Act: Modernizing OSHA Penalties.” 

We hope this infomiation is helpful to you. If we can be of fiiither assistance, please do 
not hesitate to contact this office. 


Sincerely, 

Ronald Weich 
Assistant Attorney General 


Enclosures 


cc: The Honorable Jolm Kline 

Ranking Member 
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Responses to Questions for the Record for 
John C. Cruden, Deputy Assistant Attorney General 
for the Environment and Natural Resources Division, 

U.S. Department of Justice 

From United States House of Representatives 
Committee on Education and Labor 
Subcommittee on Workforce Protection 
Hearing Entitied 

“Protecting America’s Workers Act: Modernizing OSHA Penalties” 


Questions from Subcommittee Chairwoman Lvnn Woolsev (D-CAI: 

1. Your testimony says that there is little incentive for prosecutors Co take Occupational 
Safety and Health Administration (OSHA) misdemeanor referrals because the Department of 
Justice (DOJ) tnust reserve limited resources for crimes designated as felonies. Over the past 5 
years, what percentage of OSHA criminal referrals did the DOJ or VS Attorney reject because 
OSHA criminal penalties were, classified as misdemeanors? Would DOJ's posture towards 
OSHA criminal cases change, if OSHA criminal violations were classified as felonies? 

Answer: 


The Department of Justice (DOJ) carefully reviews and prosecutes violations of criminal 
activity. In my written testimony, I highlighted two prosecutions involving violations of section 
17 of the Occupational Safety and Health (OSH) Act (codified at 29 U.S.C. § 666). Further, as 1 
testified, die fact that OSHA refers a case to DOJ as an OSH Act violation, and we ultimately do 
not charge pursuant to that statute, does not mean that we do not prosecute the underlying 
offense. Indeed, in my testimony I pointed out several cases involving worker deaths that were 
prosecuted using other statutes which provided more appropriate penalties given the severity of 
the circumstances. It is clear, however, that if Congress were to classify OSH Act criminal 
violations as felonies, and made the penalties appropriate to such crimes. OSH Act charges 
would be more likely to be included In any prosecution. 

2. What is the state of mind necessary to prove a criminal violation under the “hiowing " 
standard? How does this differ from the mens rea provision in the current Section } 7 of OSHA 
which uses a "willful ' ' standard? Does DOJ have a view regarding which standard should be 
used in our efforts to modernize the OSHA act? 

Answer: 


As I testified, the leading Supreme Court decision on these questions is United States v. 
Bryan, 524 U.S. 183 (1998), a copy of which is attached for your reference. Yet Bryan, tht 
Supreme Court examined whether the term “willfnlly" in a federal firearms statute required 
proof that the defendant convicted of dealing in firearms without a federal license knew his 
conduct was unlawful, or whether it also required proof that he knew of the requirement to 
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obtain a federal license. 'I'he Court held that, “while disregard of a known legal obligation is 
certainly sufficient to establish a willful violation, it is not necessary.” Id. at 198-99. In reaching 
this conclusion, the Court reviewed a variety of cases involving “willful” and “knowing” 
violations of federal law and provided guidance regarding the meaning of and distinction 
between the two terms. The Court explained that, generally peaking, the term “willful” means 
an act undertaken with a bad purpose, i.e., that the defendant knew his conduct was unlawful. Id. 
at 1 91 -92. In contrast, the term “knowing,” as used in the criminal law, means “factual 
knowledge as distinguished from knowledge of the law.” M at 192 {quoting Boyce Molor Lines, 
Inc. V. United States, 342 U.S. 337, 345 (1952) (Jackson, J., dissenting)). 

Most environmental statutes, and the felony provisions of most federal statutes, contain a 
“knowing” mens rea standard. E.g., 42 U.S.C. § 6928 (Resource Conservation and Recovery 
Act); 33 U.S.C. § 1319(c)(2) & (3) (Clean Water Act); 42 U.S.C. § 7413(c)(5) (Clean Air Act). 
Under the “knowing” standard, the government must prove that the defendant had knowledge of 
the facts that constitute the offense - i.e., that the conduct at issue was not accidental or a 
mistake. In contrast, the OSH Act requires proof of willfulness, which courts have interpreted as 
knowledge of the facts combined with knowledge that the conduct at issue was wrong. 

Consistent with the Supreme Court’s decision in Bryan, the willfulness mens rea standard 
requires proof of an additional component - i.e., that the defendant acted with a “bad purpose.” 
The government, however, need not prove that a defendant intended to cause the consequence of 
the violation - i.e., the risk of (or actual) death or injury that resulted from the violation - in 
order to demonstrate willfulness. Willfulness also does not require knowledge of the particular 
statute or regulation that is violated. See Bryan, 524 U.S. at 198-99; United States v. Overholt, 
307 F.3d 1231, 1244 (10th Cir. 2002) (the term “willful” did not require specific knowledge of 
the provision of the law which the defendant violated, but only that he acted with a bad purpose, 
knowing his conduct was generally unlawful). 

The Department supports the Committee’s efforts to bring the criminal provisions of the 
OSH Act into mainstream of federal criminal laws by changing the mens rea standard from 
willful to knowing. 

3. Under the March 9, 2010, discussion draft, what elements have to be proven to establish 
a criminal violation? Will employers be subject to a criminal prosecution every time an 
employee is killed on the job and OSHA finds a violation linked to it? 

Answer: 


Although there are three criminal provisions in the current OSH Act (death, advance 
notice of inspection, and false statements), 29 U.S.C. § 666(e)-(g), this question focuses on the 
provision involving worker death in the March 9, 2010, discussion draft. Under that draft, the 
government would have to prove beyond a reasonable doubt that (1) an employer (2) knowingly 
violated an OSHA standard, rule, order, or regulation (3) and thereby caused or contributed to 
the death (4) of an employee. The change in the March 9, 2010, draft from a willful to a 
knowing mens rea standard would not result in criminal prosecutions predicated on the mere 
coincidence of a death and a regulatory infraction. Rather, under that standard, the government 
still must prove that an employer knew of the facts underlying the violation of the OSHA 

2 
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Standard - i.e., that the violation was not a mistake or an accident. In addition, the government 
must prove a nexus between the violation and the death. Accordingly, an employer would not be 
subject to criminal prosecution in every case in which there is a fatality, but only in those 
situations in whlcli the employer has violated the criminal statute. 

4, IVho should he held liable in a criminal prosecution under the OSHA Aci? Individual 
workers or corporate managers and directors? 

Answer: 


The current OSH Act definition of “employer” is “a person engaged in a business 
affecting commerce who has employees, but does not include the United States ... or any State 
or political subdivision of a State.” 29 US.C. § 652(5). The pending legislation (H.R. 2067) 
would amend this definition of employer to include “responsible corporate officers,” 

The term “responsible corporate officer” is contained in other federal statutes. Both the 
Clean Water Act (CWA) and the Clean Air Act (CAA) expressly include “responsible corporate 
officer” in their definitions of persons to whom the statutes apply. 33 U.S.C. §1319(c)(6) 
(CWA); 42 U.S.C. § 7413(c)(6) (CAA). The tenn is often defined as a person who is in a 
position to stop the conduct and has knowledge of the facts, hut does nothing to stop the conduct. 
For example, in a CWA case involving sewer discharges, the court approved a jury instruction 
stating that the defendant could be liable as a “responsible corporate officer” if he: (l)had 
knowledge of the fact that pollutants were being discharged into the sewer system by employees 
of his company; (2) had the authority and capacity to prevent that activity; and (3) failed to 
prevent the discharge. United States v. Iverson, 162 F.3d 1015, 1022-1025 (9th Cir. 1998). The 
court of appeals rejected arguments that a corporate officer is “responsible” only when he or she 
in fad exercises control over the unlawful activity or has an express corporate duty to oversee 
the activity. Id. at 1 022. To the contrary, “[tjhere is no requirement that the officer in fact 
exercise such aulhoiity or that the corporation expressly vest a duty in the officer to oversee the 
activity.” Id. at 1 025. See also United States v. Hong, 242 F.3d 528 (4lh Cir. 200 1 ). 

5. Is mere negligence sufficient to establish a criminal violation? What about recklessness? 

Answer: 


Negligence or recklessness does not establish a criminal violation under the current OSH 
Act, H.R. 2067, or the March 9. 2010. discussion draft. Some federal criminal statutes contain a 
negligence or recklessness standard for certain crimes. For example, the Clean Air Act creates a 
misdemeanor for negligent endangerment, 42 U.S.C. § 7413(c)(4), and the Clean Water Act 
includes a misdemeanor provision for certain negligent violations of water quality standards, 33 
U.S.C. § 1319(c)(1). We are not aware of any felony statutes that have a negligence or 
recklessness standard. 

6. Mr. Frumin ’s testimony states that where employers use contract labor for especially 
hazardous tasks, the potential criminal sanctions are non-existent under OSHA for the 
corporations and executives who control the workplace. In your view, should this problem be 
corrected in PA WA How should it be changed? 

3 
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Answer: 


In our experience prosecuting enviroiunental crimes, employers who contract out the 
most dangerous tasks to unqualified or disreputable contractors typically do so to save the costs 
of doing a job properly and legally. Oftentimes these employers are much more aware of the 
hazards than are the contractors. Such employers, however, cannot escape liability under 
environmental statutes, For example, the Clean Air Act applies to any “person” and includes 
“owners" and “operators,” defined as those who exercise supervisory control over and 
responsibility for the project. 42 U.S.C. §§ 7412(9); 7413(c)(1); see United States v. Pearson, 
274 F.3d 1225, 1229-1233 (9th Cir. 2001). 

As described in my response to question 4, the current OSH Act allows criminal 
sanctions only for “employers,” defined as “a person engaged in a business affecting commerce 
who has employees, but does not include the United States ... or any State or political 
subdivision of a Slate.” 29 U.S.C. § 652(5). We note that the limited scope of the OSH Act does 
not mean that other individuals, including contract labor, can escape prosecution under other 
laws, such as environmental statutes or Title 18 provisions. To allow comparable prosecutions 
under the OSH Act would require a change in the scope of the statute to encompass any actor 
who did the prohibited act, caused the prohibited act to happen, or could ha\'e stopped the 
prohibited act from happening but did not do so. 


4 
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denKinstraie, it certainly mgsests. To say 
that only willful violation of a certain law is 
eriminal. but that knowledge of the existence 
of that law is presumed, fairly reflects, I 
think, aj^presumption that willful violation 
requires knowledge of the law violated. 

If one had to choose, therefore, I think a 
presumption of statutory intent that is the 
opposite of the one the Court applies would 
be more reasonable. I would not, however, 
decide this case on the basis of any presump- 
tion at all. It is common ground that the 
statutory context here requires some aware- 
ness of the law for a § 924(a)(1)(D) convic- 
tion, bat the statute is simply ambiguous, or 
silent, as to the precise contours of that mens 
rea requirement. In the face of that ambigu- 
ity, I would invoke the rule that “ ‘ambiguity 
concerning the ambit of criminal statutes 
should be resolved in favor of lenity,’” Unit- 
ed States V. Bass, 404 U.S., at 847, 92 S.Ct, 
at 522, quoting Reivis v United States, 401 
U.S. 808, 812, 91 S.Ct, 1056, 1059. 28 L.Ed.2d 
493 (1971). 

“The rule that penal laws are to be con- 
strued strictly, is, perhaps, not much less 
old than construction itself. It is founded 
on the tenderness of the law for the rights 
of individuals; and on the plain principle 
that the power of punishment is vested in 
the legislative, not in the judicial depart- 
ment.” United States v. Wiltberger, 5 
Wheat 76, 95, 5 L.Ed. 37 (1820). 

In our era of multiplying new federal crimes, 
there is more reason than ever to give this 
ancient canon of construction consistent ap- 
plication: by fostering uniformity in the in- 
terpretation of criminal statutes, it wiO re- 
duce the occasions on which this Court will 
have to produce judieiaJ havoc by resolving in 
defendants’ favor a Circuit conflict regarding 
the substantive elements of a federal crime, 
see, e.g.. Bousley v. United States, 523 U.S. 
614, 118 S.Ct. 1604, 140 L.Ed2d 828 (1998). 
I respectfuEy dissent. 
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State prison inmate, who was denied 
admission to prison boot camp program due 
to history of hypertension, sued Pennsylvania 
Department of Corrections and several offi- 
cials under the Americans With Disabilities 
Act (ADA). The United States District 
Court for the Middle District of Pennsylva- 
nia, William W. Caldwell, J., dismissed for 
failure to state a claim, and inmate appealed. 
The Court of Appeals for the Third Circuit, 
118 F.3d 168, reversed and remanded. Cer- 
tiorari was granted. The Supreme Court, 
Justice Scalia, held that Title II of the ADA, 
prohibiting “public entity” from discriminat- 
ing against “qualified individual with a dis- 
ability” on account of that individual's disabil- 
ity, applied to inmates in state prisons. 

Court of Appeals affirmed. 


1. Civil Rights ®^135 

ADA’s Title II, prohibiting “public enti- 
ty” from discriminating against “qualified in- 
dividual with a disability” cm account of that 
individual’s disability, covered inmates in 
state prisons, thus allowing state inmate to 
maintain ADA claim based on his exclusion, 
for health reasons, from prison boot camp 
program, the successful completion of which 
would have led to his early release; text of 
ADA was not ambiguous, and it unmistake- 
ably included state prisons and prisoners 
within its coverage. Americans with Disabil- 
ities Act of 1990, §§ 201(1)(B), 202, 42 
U.S.C.A §§ 12131(1)(B), 12132; 61 P.S, 
§ 1123. 


March 30, 2010. 

Hon. George Miller, Chairman, 

House Committee on Education and Labor, U. S. House of Representatives, Wash- 
ington, DC 20515. 

Dear Chairman Miller: Thank you again for allowing me the opportunity to tes- 
tify before the Subcommittee on March 16, concerning OSHA penalties. The fol- 
lowing are my responses to the questions you sent me on March 19, from Ms. Wool- 
sey. 

Examples of employers for whom higher penalties would have made a difference 
in deterring employer violations 

There are several examples of cases where initial penalties should have made a 
difference, but failed to do so. For instance, in the report of the Senate HELP Com- 
mittee Majority Staff on fatality inspections (reference #9 in my prepared testi- 
mony), the Staff identified several employers with repeated fatalities involving simi- 
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lar hazards and violations. Among the most notorious is the Patterson-UTI drilling 
contractor in the oil/gas drilling industry. The Senate report described Patterson- 
UTI as follows: 

OSHA’s history with Patterson-UTI Drilling Company, one of the worst violators 
of workplace safety laws, provides a sobering and instructive example of the agen- 
cy’s complete failure to check reckless and outrageous conduct. Since 2003, 13 work- 
ers have been killed at Patterson jobsites in the state of Texas alone. OSHA’s at- 
tempts to stop Patterson from gambling with workers’ lives are a study in weakness, 
(p. 24). 

The report then details repeated instances of multiple cases. Between November 
2003 and April 2007, when OSHA conducted inspections, imposed penalties — often 
for repeated violations — and subsequently reduced those penalties. 

Another example is that of Waste Management, Inc. (WMI) As the Subcommittee 
heard in its hearing on OSHA’s EEP program on April 30, 2009, WMI was identified 
by the DOL Inspector General in his review of OSHA “Enhanced Enforcement Pro- 
gram.” As the IG noted, WMI was one of nearly 30employers whose workers were 
killed on the job, and where, as the IG stated: 

[the company] had related serious violations and/or qualifying prior history, and 
should have been designated as EEP [as employers who were indifferent to their 
compliance obligations under the OSHAct]. 

Another example is the Cintas Corp. As I mentioned in my testimony, and as the 
Subcommittee heard at its hearing on April 23, 2008, prior to the death of Eleazar 
Torres Gomez on March 6, 2007, Cintas was aware of the high risk of death from 
the unguarded equipment in its laundry operations. After OSHA cited the company 
for a serious violation (when OSHA was unfortunately unaware of the company’s 
detailed prior knowledge), the penalty of $2250 was simply too low to serve as an 
effective deterrent. 

Finally, in the case of BP, even a record $21 million penalty in 2007 following 
the horrific explosion in Texas City, TX that killed 15 employees and injured 170 
more was not enough to convince the employer to fully comply with the law. For 
that reason, OSHA has now had to impose a 4-fold higher penalty of $87 million, 
the majority of which was for failure to abate the violations identified in the settle- 
ment agreement accompanying the $21 million penalty. 

And it appears that even the $87 million penalty was not enough to convince the 
company to comply. Again, on March 8, OSHA has imposed a $3 million penalty on 
a BP joint venture in Toledo, OH, for dozens of willful violations. As OSHA itself 
described the citation and penalty: 

“OSHA has found that BP often ignored or severely delayed fixing known hazards 
in its refineries,” said Secretary of Labor Hilda L. Solis. “There is no excuse for tak- 
ing chances with people’s lives. BP must fix the hazards now.” OSHA began its in- 
spection at the refinery located near Toledo, Ohio, in September 2009 as part of the 
agency’s Refinery National Emphasis Program and as a follow-up to a 2006 inspec- 
tion and a 2007 settlement agreement between OSHA and BP at this location. Al- 
though the 2009 inspection found that BP had complied with the settlement agree- 
ment, OSHA found numerous violations at the plant not previously covered by the 
agreement. 

Clearly, the deterrent function of the Act has failed to convince employers to com- 
ply with the law. A more powerful penalty structure is sorely needed. But civil pen- 
alties alone will not be sufficient, especially when dealing with employers like 
Cintas, Waste Management and BP, for whom millions of dollars in civil penalties 
are at worst a nuisance, and have little impact on the profits or share prices by 
which executives are routinely judged by Boards of Directors and stockholders. For 
these reasons, it is critical that Congress give OSHA the authority to impose effec- 
tive criminal sanctions as well. 

Limitations on multi-employer liability 

My testimony stated that: 

Under the current OSHA statute, with the exception of the construction industry, 
only the contractor business itself as well as its officers, could be held accountable 
for allowing those conditions to exist in the first place. The huge corporations which 
hire these disreputable contractors are exempt from liability for OSHA violations 
and subsequent prosecution. 

I regret that this testimony is in error, and wish to correct the record. In fact, 
OSHA has the authority to cite employers outside of the construction industry for 
hazards and violations which affect the employees of their contractors. OSHA has 
indeed issued citations for violations by “controlling” employers, irrespective of in- 
dustry. Furthermore, it has expressed that policy in OSHA Instruction CPL 02-00- 
124, Multi-Employer Citation Policy, December 10, 1999, as well as its Field Oper- 
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ations Manual. That policy has been upheld by several Courts of Appeals, most re- 
cently in by the Eighth Circuit Court of Appeals in Solis v. Summit Contractors, 
Feb. 26, 2009. 

The policy reads as follows: 

Multi-employer Worksite Policy. The following is the multi-employer citation pol- 
icy: 

A. Multi-employer Worksites. On multi-employer worksites (in all industry sec- 
tors), more than one employer may be citable for a hazardous condition that violates 
an OSHA standard. A two-step process must be followed in determining whether 
more than one employer is to be cited. 

1. Step One. The first step is to determine whether the employer is a creating, 
exposing, correcting, or controlling employer. The definitions in paragraphs (B) — (E) 
below explain and give examples of each. Remember that an employer may have 
multiple roles (see paragraph H). Once you determine the role of the employer, go 
to Step Two to determine if a citation is appropriate (NOTE: only exposing employ- 
ers can be cited for General Duty Clause violations). 

2. Step Two. If the employer falls into one of these categories, it has obligations 
with respect to OSHA requirements. Step Two is to determine if the employer’s ac- 
tions were sufficient to meet those obligations. The extent of the actions required 
of employers varies based on which category applies. Note that the extent of the 
measures that a controlling employer must take to satisfy its duty to exercise rea- 
sonable care to prevent and detect violations is less than what is required of an em- 
ployer with respect to protecting its own employees. 

However, as has also been clear, OSHA’s application of this policy has not de- 
terred subcontractor employers from repeatedly committing violations that have re- 
sulted in the death of employees — even when OSHA’s own standards requiring the 
controlling employer to affirmatively act to prevent such abuses by their contractors. 
The recent example cited in my testimony of Xcel Energy is a graphic version of 
these abuses. During my testimony, I submitted a copy of the indictment secured 
by the US Attorney for the Middle District of Colorado, accusing Xcel Energy of 
“aiding and abetting” the employer of the employees trapped in Xcel’s hydroelectric 
tunnel when the chemicals they used caught fire and killed them. To further under- 
score the severity of Xcel’s own involvement, attached are the citations issued by 
OSHA against Xcel itself, noting the specific failures by Xcel that OSHA found re- 
garding the adoption and implementation of “confined Space” hazards for contractor 
employees. Note Willful violation #1 and Serious Violation #5 concerning the actions 
which Xcel should have taken to assure the safety of its own as well as its con- 
tractor employees. 

Sadly, despite these apparent failures by Xcel, neither Xcel nor its executives 
were ever charged with violations leading to the death of the contractor employees. 
Xcel’s only crime was aiding and abetting the contractor. 

The application of the policy has also faced serious limits in requiring the control- 
ling employer to deal effectively with the underlying conditions that threaten the 
contractor’s workers. In the meatpacking industry, cleaning contractors are rou- 
tinely used by host employers to “do the dirty work” of the daily cleaning of proc- 
essing equipment. One such contractor — DCS Sanitation — has literally become a 
“textbook case” of lockout violations. OSHA offers such a case from a 1993 fatality 
at an IBP, Inc. plant on OSHA’s web training materials for willful violations of the 
lockout standard: 

http:! ! WWW. osha.gov IdtsI osta / lototraining / caselaw / cl-overvw.html. 

In 1998, however, the District of Columbia Circuit Court of Appeals absolved IBP 
itself of any liability for the violations surrounding this horrible death, in a decision 
written by Judge Silberman on behalf of himself and Judges Edwards and Ginsburg. 
Without debating further the details of the IBP case, suffice it to say that OSHA 
will continue to face challenges when its leverage over such employers is so weak. 

However, that hasn’t stopped DCS from continuing to commit serious violations. 
In April, 2008, OSHA cited DCS for multiple serious as well as a willful and repeat 
violation following the death of one of its employees at a chicken processing plant 
in Missouri. 

A similar scenario has apparently occurred at the notorious BP refinery in Texas. 
In this case, BP instead of the contractor was clearly involved in creating the condi- 
tions which killed the employees. But despite BP’s multitude of violations leading 
to the conditions which killed 15 contractor employees, BP was never held crimi- 
nally accountable for the workers’ deaths under the OSHAct. The indictment (at- 
tached) only charged BP with knowing violations of the Clean Air Act. As David 
Senko, one of the supervisors of the deceased workers, recently remarked at a 5- 
year anniversary of the tragedy about the consequences for BP executives: 
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“Not one, none, have been disciplined, fined, terminated, indicted, tried, incarcer- 
ated or held accountable in any way for their very preventable, criminal, almost 
murderous, event that took place five years ago.” 

In sum, OSHA needs additional tools and authority to clearly hold all host em- 
ployers responsible for assuring safe conditions when they contract with other em- 
ployers to assign workers to dangerous tasks, and a clear path to holding host em- 
ployers accountable when they fail to do so. We see no other effective way to assure 
that all workers are protected, irrespective of which employer is actually creating 
or controlling the hazards. With the increasing use of contractors, this is a critical 
next stop for modernizing OSHA penalties. 

Mr. Snare’s mischaracterization of alleged “witch hunts”. 

I completely reject the notion that any expansion of criminal liability to “corporate 
officer and director” will necessarily lead to a “witch hunt.” As Deputy Assistant At- 
torney General Cruden made amply clear in his testimony, such authority has exist- 
ing in our environmental laws for decades. Mr. Snare was also the Solicitor of Labor 
at the time that both the Department of Labor and the Justice Department were 
engaging in successful prosecutions of employers who violated these laws, and the 
Departments were seeking such punishments. 

Have these prosecutions led to “witch hunts”? If so, who are the victims? Where 
are the corporate executives who were unfairly charged, mercilessly abused in the 
courtroom, and ultimately vindicated or jailed? Neither Mr. Snare, nor the Chamber 
of Commerce, has offered any such examples. Nor do we believe that they can. 

Either Mr. Snare or the Chamber of Commerce will have to explain why they 
have engaged in such inflammatory rhetoric to attack a modest proposal which sim- 
ply seeks to equalize the government’s authority across various similar laws. 

We believe that such testimony is inappropriate for a legislative hearing where 
the Committee is attempting to seriously examine the proposed legislation, and find 
solutions to the problems that confront ethical, responsible employers when irre- 
sponsible employers can flout the law. 

In addition to higher penalties, what other provisions of PAWA support increased 
deterrence? 

We believe that the new procedures and authority to protect whistleblowers, 
under Title II, will help OSHA and workers to work together to better identify oth- 
erwise recidivist employers and compel them to correct violations before the most 
severe sanctions become necessary. OSHA has known for years that when informed 
workers file knowledgeable complaints about serious hazards and violations, OSHA 
can do its job much more easily. Unfortunately, the current law provides little effec- 
tive protection for workers who complain to their own employers, or whose com- 
plaints to OSHA become know to employers. Employers can easily identify such 
workers when the workers actively participate in workplace committees or otherwise 
discuss such problems with other employees, not to mention any active participation 
in an inspection. 

We also believe that the provisions of Section 308, requiring abatement of viola- 
tions during employer appeals, will help discourage employers from needlessly chal- 
lenging violations when they are primarily interested in resolving disputes about 
penalties. Early action on hazards will thereby resolve these hazards quickly, elimi- 
nating a potential source of future violations. 

Finally, we believe that the provisions allowing both employees and victims’ fami- 
lies to more actively participate in the appeals process will help discourage inappro- 
priate settlements that reduce penalties to levels which no longer serve a deterrent 
function. 

What other provisions should be included in PAWA to deter violations at multi- 
site employers? 

One of the serious gaps in the OSHAct is OSHA’s inability to determine quickly 
and conveniently whether or not the same violations are occurring at other sites 
within the same company. As the Subcommittee has already seen at the Cintas 
Corp., as well as at McWane, BP and other large employers, large companies with 
active corporate functions can create the same hazards in multiple locations. They 
can likewise assure that these multi-site violations can be fixed, too. 

However, there is no obligation on these large employers to determine whether 
or not the violations exist elsewhere. As a result, what appears to be a “routine” 
violation may already exist in many places and it is only the occurrence of a pre- 
ventable fatality or serious injury which brings this pattern to light. This is largely 
the basis of the EEP program — soon to be called the Severe Violators Enforcement 
Program. 

Mr. Hare’s legislation (HR 2113) would create an important expansion of the cur- 
rent reporting requirements for such large employers, requiring them to report the 
injury rates and cited violations at multiple locations. That is a good beginning. 
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However, it still does not require employers to fix uncited violations in multiple lo- 
cations, even if the employer is well aware of those violations. 

It should not require OSHA inspectors to continually visit multiple sites before 
a large, sophisticated, wealthy corporation finally takes action to fix known viola- 
tions. The Committee should consider other requirements, such as a “find and fix” 
requirement: when a multi-site employer commits the kinds of violations that OSHA 
itself uses as a criteria for urgent further investigation. These could be severely dan- 
gerous hazards that have emerged in individual OSHA inspections, as well as haz- 
ards that are already well known throughout an industry (such as those identified 
in OSHA’s National Emphasis Programs). 

Were the Committee to adopt such a proactive approach, then responsible employ- 
ers would no longer face the costs arising from their own commitment to comprehen- 
sive compliance actions, while their irresponsible competitors simply ignore their 
violations and await the rare visit from an inspector. We believe that a combination 
of improved corporate-wide reporting, as well as a corporate-wide “find and fix” obli- 
gation, would both encourage much greater voluntary compliance as well as lay the 
foundation for the severe sorts of penalties that PAWA would finally authorize. 
Such a combination would constitute, for the first time, a true deterrent function 
that would help protect millions of workers in hazardous jobs and industries, while 
adding only marginally to OSHA’s own investigative burdens. 

Thank you again for providing me with the opportunity to testify. 

Sincerely, 


Eric Feumin, Health and Safety Coordinator, 

Change to Win. 


[Via facsimile and email], 

U.S. Congress, 

Washington, DC, March 19, 2010. 
Hon. David Michaels, Assistant Secretary of Labor, 

Oceupation Safety and Health Administration, U.S. Department of Labor, 200 Con- 
stitution Avenue, NW, Washington, DC 20510. 

Dear Assistant Secretary Michaels: Thank you for testifying before the Sub- 
committee on Workforce Protections at the hearing on, “Protecting America’s Work- 
ers Act: Modernizing OSHA Penalties” held on Tuesday, March 16, 2010. 

Committee Members had additional questions for which they would like written 
responses from you for the hearing record. 

Representative Lynn Woolsey (D-CA) asks the following questions: 

1. Do you believe that Occupational Safety and Health Act (OSHAct) penalties 
should be allowed to be eroded through inflation? 

2. Your testimony supports provisions that would expand the rights of workers 
and their representatives to contest OSHA citations and modifications. In which 
states are these rights already provided in an OSHA state plan? Please explain why 
expanding contest rights under Section 10(c) of the OSHAct for workers is impor- 
tant? 

3. Mr. Snare’s testimony on behalf of the Chamber of Commerce states that the 
victim’s rights provisions in the Protecting America’s Workers Act (PAWA) which 
allow families to discuss investigations with the Secretary of Labor, express views 
on settlements, and present their views to Administrative Law Judges will provide 
little value “other than to sensationalize presumably already emotional and sen- 
sitive matters.” 

a. Do you agree with the views of the Chamber of Commerce in this matter? 

b. Are there benefits to OSHA from having families of victims involved with the 
investigation, or in the settlement or adjudicative processes? What are these bene- 
fits? 

c. Should there be limits on victim’s families in providing information to investiga- 
tors, or involving victim’s families in the settlement or adjudicative process? If so, 
what should those limits be? 

d. Does OSHA have any data on the extent to which OSHA complies with its ex- 
isting Field Operations Manual on interviewing family members and maintaining 
contact through the investigation? 

e. Would OSHA support Congress establishing a legal right for victim’s families 
to participate in proceedings before the OSHA Review Commission, and to provide 
information from the case file to the family so they can meaningfully participate? 

4. Mr. Snare’s testimony on behalf of the Chamber of Commerce says that “En- 
forcement and penalties do not prevent workplace fatalities and injuries; they are 
imposed after fatalities and injuries have occurred.” Isn’t it the case that OSHA also 
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levies penalties following complaint inspections and programmed inspections, and 
that these actions help prevent accidents? What percentage of OSHA’s penalties are 
assessed after fatalities and injuries have occurred? What percent follow pro- 
grammed inspections or complaints? Please provide percentages for the past two 
years. 

5. In amending the criminal provisions to the OSHAct, does DOL support chang- 
ing the current mens rea standard from “willful” to “knowing”? 

6. Currently Section 17(a) of the OSHAct provides for a minimum penalty for 
“willful” violations. Does OSHA support a minimum civil penalty for a “serious” vio- 
lation or “other than serious”? If so, at what dollar level? If not, please explain why. 

7. Robert Fitch was killed at the Archer Daniels Midland (ADM) plant in Lincoln, 
Nebraska in January 2009. OSHA issued 2 citations and proposed penalties of 
$10,000 related to violations of the standard governing manlifts (29 CFR 1910.68). 
These two citations were deleted as part of an informal settlement agreement which 
also zeroed out the penalties. 

a. Were there recognized falling hazards pertaining to the manlifts at the ADM 
facility? 

b. Was abatement of the hazard feasible? If so, what were the feasible hazard 
abatement methods? 

c. Did OSHA investigate whether there was history at this facility where employ- 
ees had fallen off the same or similar type of manlifts and been hurt or killed? If 
not, why didn’t OSHA make this inquiry? 

d. Would OSHA compliance directives have allowed OSHA to use the general duty 
clause under Section 5(a)(1) of the Act to cite the employer for falling hazards lead- 
ing to the death of this worker? If so, why wasn’t it used? 

e. Was a $10,000 penalty the maximum penalty available to OSHA for a fatality? 
Is this sufficient to deter future non compliance? 

f Was the deletion of these two citations justified on the grounds that 29 CFR 
1910.68 grandfathered this belt driven manlift? What specific provisions in this 
standard grandfathered equipment that lacked fall protection and non-slip surfaces? 

g. Was there a sound legal basis for deleting these two citations totaling $10,000 
in an informal settlement? If so, what was the legal basis? 

h. Is it the case that the family learned about the settlement from the news 
media? Is this consistent with OSHA policy? 

8. OSHA has launched a National Emphasis Program (NEP) on underreporting 
of injuries and illnesses. How many inspections have been initiated as of March 22, 
2010, and of those inspections, please provide statistics on the number of violations 
by NAICS code? 

9. Would OSHA’s ability to protect worker safety in cases where there was an im- 
minent danger be facilitated if OSHA had the ability to issue imminent danger 
shutdown orders without having to first secure an injunction from a federal court 
judge? 

10. How many imminent danger orders were secured each year between the be- 
ginning of FY 2005 and the end of FY 2009 under the OSHAct? Please provide a 
timeline for each imminent danger proceeding, showing the date and time of inspec- 
tion, the date and time of recognition of the imminency of the danger, the date and 
time when DOL first sought an order, and the date and time when the Court order 
was delivered to the employer. 

11. The PAWA discussion draft of March 9, 2010, makes “any officer and director” 
liable under the criminal provisions of the OSHAct, in addition to employers as de- 
fined under Section 3 of the OSHAct. Does OSHA support criminal liability for “any 
officer or director”? 

12. Mr. Frumin testified that where employers use contract labor for especially 
hazardous tasks, the potential sanctions are non-existent for the corporations and 
executives who own or control the workplace. In your view, how should this multi 
employer liability problem be corrected? Does it require a legislative change? 

13. The March 9, 2010 discussion draft allows employers to seek a temporary stay 
of the abatement order. In issuing a stay, the OSHA Review Commission must con- 
sider whether the employer had demonstrated a substantial likelihood of success on 
its contest to the citation, whether the employer will suffer irreparable harm absent 
a stay, and whether a stay will adversely affect the health and safety of the work- 
ers. Mr. Snare’s testimony on behalf of the Chamber of Commerce states that re- 
quiring abatement of serious violations pending contest of a citation case is “unjusti- 
fied” and “an outrageous trampling of due process rights.” 

a. Does OSHA agree with Mr. Snare that the requirement for abatement pending 
contest of serious violations coupled with the due process rights set forth in the dis- 
cussion draft represents an “outrageous trampling of due process rights?” 
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b. Are the due process rights for employers who object to an abatement order for 
a serious violation under PAWA comparable to the due process rights for mine oper- 
ators who object to an abatement order in the Mine Act? 

c. Does Oregon OSHA require abatement of serious violations pending contest? 
Has the adoption of the requirement for abatement of serious hazards pending con- 
test been challenged on due process grounds? If so, has it been overturned by the 
Courts in that state? 

Please send an electronic version of your written response to the questions in 
Microsoft Word format to Lynn Dondis and Richard Miller of the Committee staff 
at lynn.dondis@mail.house.gov and richard.miller@mail.house.gov by close of busi- 
ness Tuesday, March 30, 2010, the date on which the hearing record will close. If 
you have any questions, please do not hesitate to contact Ms. Dondis or Mr. Miller 
at 202-225-3276. 


Sincerely, 


George Miller, Chairman. 


OSHA Responses to Additional Questions for the Hearing Record 

Question 1: Do you believe that Occupational Safety and Health Act (OSH Act) 
penalties should be allowed to be eroded through inflation? 

Answer: No. Monetary penalties for violations of the OSH Act have been increased 
only once in 40 years despite disproportionately greater inflation during that period. 
OSHA’s current civil penalties are not large enough to provide adequate deterrents 
to unscrupulous employers that often consider it more cost effective to pay the mini- 
mal OSHA penalty and continue to operate an unsafe workplace than to correct the 
underl}dng health and safety problem. Serious violations — those that pose a sub- 
stantial probability of death or serious physical harm to workers — are subject to a 
maximum civil penalty of only $7,000. Willful and repeated violations carry a max- 
imum penalty of only $70,000 and willful violations a minimum of $5,000. 

Currently, the average OSHA penalty is only around $1,000. The median initial 
penalty proposed for all investigations conducted in FY 2007 in cases where a work- 
er was killed was only $5,900. Clearly, OSHA can never put a price on a worker’s 
life, nor is that the purpose of penalties — even in fatality cases. However, in cases 
where a life is needlessly lost, OSHA must be empowered to send a message strong- 
er than that which a $5,900 penalty sends. 

This is apparent when compared to penalties that other agencies are allowed to 
assess. For example, the Department of Agriculture is authorized to impose fines 
of up to $140,000 on milk processors for willful violations of the Fluid Milk Pro- 
motion Act, which include refusal to pay fees and assessments to help advertise and 
research fluid milk products. The Federal Communications Commission can fine a 
TV or radio station up to $325,000 for indecent content. The Environmental Protec- 
tion Agency can impose a penalty of $270,000 for violations of the Clean Air Act 
and a penalty of $1 million for attempting to tamper with a public water system. 
Yet, the meiximum civil penalty OSHA may impose when a hard-working man or 
woman is killed on the job — even when the death is caused by a willful violation 
of an OSHA requirement — is $70,000. 

PAWA makes much needed increases in hoth civil and criminal penalties for every 
type of violation of the OSH Act and would increase penalties for willful or repeat 
violations that involve a fatality to as much as $250,000. These increases are not 
inappropriately large. In fact, for most violations, they raise penalties only to the 
level where they will have the same value, accounting for inflation, as they had in 
1990. 

In order to ensure that the effect of the newly increased penalties does not de- 
grade in the same way, PAWA also provides for inflation adjustments for civil pen- 
alties based on increases or decreases in the Consumer Price Index (CPI). The legis- 
lation would he made even stronger if the adjustments occurred automatically. Un- 
like most other Federal enforcement agencies, the OSH Act has been exempt from 
the Federal Civil Penalties Inflation Adjustment Act, so there have not even heen 
increases in OSHA penalties for inflation, which has reduced the real dollar value 
of OSHA penalties by about 39 percent. PAWA’s penalty increases are necessary to 
create at least the same deterrent that Congress originally intended when it passed 
the OSH Act almost 40 years ago. Simply put, OSHA penalties must be increased 
to provide a real disincentive for employers not to accept injuries and worker deaths 
as a cost of doing business. 

Question 2: Your testimony supports provisions that would expand the rights of 
workers and their representatives to contest OSHA citations and modifications. In 
which states are these rights already provided in an OSHA state plan? Please ex- 
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plain why expanding contest rights under Section 10(c) of the OSH Act for workers 
is important? 

Answer: Seven of the 27 States that operate OSHA-approved State Plans have 
statutory provisions that give employees expanded contest rights. In Kentucky, Min- 
nesota, South Carolina, and Tennessee, in addition to contesting the period set for 
abatement, employees may also contest the citations and penalties. In Michigan, 
which has a two-step contest process, employees initially may contest only the 
abatement period, but may appeal the agency’s proposed decision on the abatement 
period, classification of violation classifications and penalties to the Appeals Board. 
In New York and New Jersey, whose approved State Plans are limited to State and 
local government employees only, employees may contest the abatement period, cita- 
tion and penalty. 

In discussions with those State Plans which already offer these rights, we under- 
stand that employees rarely exercise these additional rights, but that when they do, 
it does not negatively impact the contest process. 

Question 3: Mr. Snare’s testimony on behalf of the Chamber of Commerce states 
that the victim’s rights provisions in the Protecting America’s Workers Act (PAWA), 
which allows families to discuss investigations with the Secretary of Labor, express 
views on settlements, and present their views to Administrative Law Judges, will 
provide little value “other than to sensationalize presumably already emotional and 
sensitive matters.” 

a. Do you agree with the views of the Chamber of Commerce in this matter? 

b. Are there benefits to OSHA from having families of victims involved with the 
investigation, or in the settlement or adjudicative process? What are these benefits? 

c. Should there be limits on victim’s families in providing information to investiga- 
tors or involving victim’s families in the settlement or adjudicative process? If so, 
what should those limits be? 

d. Does OSHA have any data on the extent to which OSHA complies with its 
Field Operations Manual on interviewing family members and maintaining contact 
through the investigation? 

e. Would OSHA support Congress in establishing a legal right for victim’s families 
to participate in proceedings before the OSHA Review Commission, and to provide 
information from the case file to the family so they can meaningfully participate? 

Answer: 

a. No, OSHA does not agree with the views of the Chamber of Commerce on this 
matter. Family members and co-workers are sincerely interested in learning how 
the incident occurred, finding out if an3dhing could have been done to prevent it, 
and knowing what steps the employers and employees will take in the future to en- 
sure that someone else is not similarly injured or killed. Moreover, accident victims 
and those close to them can often provide useful information to investigators. Fam- 
ily members’ interest aids in advancing safety and health in the workplace while 
providing closure for family. In contrast, when an affected party, such as a family 
member, is left out of the investigation and the settlement process is not trans- 
parent, family members often are traumatized. This lack of information and trans- 
parency often makes family members unhappy and discontented. OSHA Directives 
establishing procedures for fatality investigations provide that victims and their 
families should be informed about citation procedures and about settlements, and 
require investigators to talk with families during the investigation process. PAWA 
would ensure this policy is strengthened and made permanent, as well as increase 
the ability of victims and family members to more actively participate in the proc- 
ess. No one is affected more by a workplace tragedy than workers and their families, 
so we fully recognize and appreciate their desire to be more involved in the remedial 
process. 

b. Yes, having family members involved in the investigation does have benefits. 
Involving family members can help the inspector and the Agency better understand 
the work activity performed by the deceased. Employees frequently discuss work ac- 
tivities and co-workers with family members during non-work hours. After a fatality 
has occurred, speaking with family members sometimes reveals concerns related to 
the incident that the worker mentioned at home (such as the failure of the employer 
to provide the right equipment or equipment being in a state of disrepair). Family 
members may also be able to provide the names of coworkers with whom the victim 
frequently worked, which in turn may allow for a better understanding of how a 
work activity or task is normally performed. After an accident, coworkers may also 
share information with a victim’s family that they might not share with an OSHA 
inspector or the employer. These examples demonstrate why it is important to in- 
volve family members in the investigation process. 
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c. We see no reason to limit the ability of families to provide information to OSHA 
during an investigation; however, some clarification might be useful in regard to the 
procedures for participation in settlement discussions and adjudicative proceedings. 

d. OSHA does not specifically track data associated with interviewing family 
members and maintaining contact during the investigation; however, several addi- 
tional measures are taken to ensure field staff comply with procedures found in the 
Field Operations Manual (FOM) and OSHA’s fatality investigation procedures. For 
example, many area offices designate a fatality liaison that is responsible for review- 
ing fatality-related actions and inspection information prior to notifying the Re- 
gional and National office. Further, area offices often develop fatality/catastrophe 
checklists to ensure all required steps are taken during the course of an investiga- 
tion. Compliance staff also utilize the case file diary sheet to note key activities 
throughout the course of an investigation, which may include meetings, interviews, 
and phone calls with family members. Upon completion of a fatality investigation 
by a compliance officer, the team leader and area leader thoroughly review the file. 
Finally, in furtherance of accountability, OSHA, through its Regional offices, con- 
ducts periodic audits of area offices to review key program areas and a representa- 
tive number of inspection files for compliance with OSHA policy and procedures. A 
number of fatality investigations would be included as part of the area office audit. 

e. No one is affected more by a workplace tragedy than workers and their fami- 
lies, so we fully recognize and appreciate their desire to be more involved in the re- 
medial process. OSHA supports the PAWA provisions that would enable workers 
and families to provide information to OSHA during an investigation; however, it 
is not appropriate for OSHA to comment on the OSHA Review Commission’s pro- 
ceedings. 

Question 4: Mr. Snare’s testimony on behalf of the Chamber of Commerce says 
that “Enforcement and penalties do not prevent workplace fatalities and injuries: 
they are imposed after fatalities and injuries have occurred.” Isn’t it the case that 
OSHA also levies penalties following complaint inspections and programmed inspec- 
tions, and that these actions help prevent accidents? What percentage of OSHA’s 
penalties are assessed after fatalities and injuries have occurred? What percent fol- 
low programmed inspections or complaints? Please provide percentages for the past 
two years. 

Answer: Yes, OSHA does levy penalties following complaint inspections and pro- 
grammed inspections. In fact, OSHA can levy penalties as the result of any inspec- 
tion, regardless of what prompted it. The Agency believes that the issuance of cita- 
tions, and the required abatement of hazards and associated penalties, does prevent 
accidents. In fiscal year 2009, OSHA issued almost $92 million in penalties. Ap- 
proximately eight percent of those penalties were assessed as the result of fatality/ 
catastrophe investigation. Approximately 71 percent followed programmed inspec- 
tions or complaint inspections. Please see detailed information for the previous two 
fiscal years provided in the table below. 


FY 2008 AND FY 2009 FEDERAL OSHA CURRENT* PENALTY DATA 


Data criteria FY 2008 FY 2009 

Total Current Penalties $92,710,026 $91,828,697 

Total Current Penalties for Fatality/Catastrophe Inspections $12,919,213 $7,730,912 

(Percent of Total Current Penalties) (14%) (8%) 

Total Current Penalties for Programmed Inspections $42,388,847 $46,419,204 

(Percent of Total Current Penalties) (46%) (51%) 

Total Current Penalties for Complaint Inspections $16,330,975 $18,685,114 

(Percent of Total Current Penalties) (18%) (20%) 

Data source: IMIS INSP6 Reports dated 3/23/2010. 


*Current penalty — reflects penalty figures from open and closed inspections. 

Question 5: In amending the criminal provisions to the OSHA Act, does OSHA 
support changing the current mens rea standard from “willful” to “knowing”? 

Answer: Yes, most federal statutes, including most environmental statutes, con- 
tain a “knowing” mens rea standard rather than a “willful” standard. 

DOL supports the efforts to amend the criminal provisions of the OSH Act by 
changing the mens rea standard from “willful” to “knowing.” Doing so would bring 
those provisions into the mainstream of federal criminal laws. 
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Congress has consistently used the “knowing” standard in criminal provisions in 
public welfare statutes and in other contexts where, as in the workplace, activities 
are highly regulated. It is reasonable to assume that anyone involved in such areas 
is aware of that high degree of regulation. Indeed, in such contexts, courts have rec- 
ognized a presumption of knowledge of the law. Cf. United States v. Int’l Minerals 
& Chem. Corp., 402 U.S. 558 (1971) (explaining that when dangerous or harmful 
devices or products, or obnoxious waste materials, are involved, “the probability of 
regulation is so great that anyone who is aware that he is in possession of them 
or dealing with them must be presumed to be aware of the regulation”). The jus- 
tification for this presumption has been described as follows: “[t]o admit the excuse 
at all would be to encourage ignorance where the lawmaker has determined to make 
men know and obey.” Holmes, The Common Law (Howe ed. 1963). Use of the know- 
ing standard in OSHA’s criminal penalty provision would be consistent with this ra- 
tionale, as employers can hardly be surprised to learn of the existence of standards, 
rules, and orders pertaining to workplace safety, and the knowing standard places 
an appropriate and fair burden on them to “know and obey” these standards, rules, 
and orders. 

Question 6: Currently Section 17(a) of the OSH Act provides for a minimum pen- 
alty for “willful” violations. Does OSHA support a minimum civil penalty for a “seri- 
ous” violation or “other than serious”? If so, at what dollar level? If not, please ex- 
plain why? 

Answer: It is important to note that OSHA has administratively set minimum 
penalties for serious violations. The current minimum penalty for a serious violation 
is $100; when the proposed penalty would amount to less than $100, a $100 penalty 
is still proposed. Under the proposed administrative changes to OSHA’s penalty 
policies, the minimum penalty will increase to $500. The Agency supports any pen- 
alty policy that provides an adequate deterrent effect. While discussion of statutorily 
establishing a minimum penalty amount for serious and other-than-serious has not 
occurred, OSHA is in the early stages of considering whether violations directly re- 
lated to fatalities should have increased penalty amounts. 

Question 7: Robert Fitch was killed at the Archer Daniels Midland (ADM) plant 
in Lincoln, Nebraska in January 2009. OSHA issued 2 citations and proposed pen- 
alties of $10,000 related to violations of the standard governing manlifts (29 CFR 
1910.68). These two citations were deleted as part of an informal settlement agree- 
ment which also zeroed out the penalties. 

a. Were there recognized falling hazards pertaining to the manlifts at the ADM 
facility? 

b. Was abatement of the hazard feasible? If so, what were the feasible hazard 
abatement methods? 

c. Did OSHA investigate whether there was history at this facility where employ- 
ees had fallen off the same or similar type of manlifts and been hurt or killed? If 
not, why didn’t OSHA make this inquiry? 

d. Would OSHA compliance directives have allowed OSHA to use the general duty 
clause under Section 5(a)(1) of the act to cite the employer for falling hazards lead- 
ing to the death of this worker? If so, why wasn’t it used? 

e. Was a $10,000 penalty the maximum penalty available to OSHA for a fatality? 
Is this sufficient to deter future non compliance? 

f. Was the deletion of these two citations justified on the grounds that 29 CFR 
1910.68 grandfathered this belt driven manlift? What specific provisions in this 
standard grandfathered equipment that lacked fall protection and non-slip surfaces? 

g. Was there a sound legal basis for deleting these two citations totaling $10,000 
in an informal settlement? If so, what was the legal basis? 

h. Is it the case that the family learned about the settlement from the news 
media? Is this consistent with OSHA policy? 

Answer: 

a. Yes, falls from and around manlifts are recognized hazards. 

b. Continuous belt manlifts, such as the one involved in this incident, are dan- 
gerous pieces of equipment. The hazard could have been, and eventually was, 
abated by the installation of personnel lifts (elevators) to replace the manlifts. 

c. Yes, an establishment search of the company was conducted via the OSHA 
website during the inspection. There was no information obtained from this search, 
or during the inspection, about any injuries or fatalities associated with the manlift. 
OSHA also conducted management and employee interviews and did not learn of 
any previous incidents. 

d. Continuous belt manlifts present a unique challenge to OSHA; as previously 
stated, they are dangerous pieces of equipment. The OSHA compliance directive on 
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manlifts provides that a General Duty Clause violation may be issued where the 
hazardous condition is easily identifiable. In this case, no such condition was found. 

e. OSHA penalties are determined based on the number of violations, as well as 
the gravity of the violation. A violation that results in a fatality incurs the max- 
imum penalty permitted based on the hazards being cited. In some cases, this may 
not be sufficient to deter employers from violating the standards. 

f. The deletion of the two citations was not based on grandfathered provisions for 
belt driven manlifts. In the negotiated settlement agreement, ADM agreed to install 
a manufactured personnel elevator in exchange for deleting both citations. The in- 
stallation of a personnel elevator was far more protective than repair of the existing 
manlift. 

g. OSHA’s Field Operations Manual grants an Area Director the authority to con- 
duct informal conferences and make appropriate changes to citations. Specifically, 
Area Directors may amend abatement dates, reclassify violations (for example, will- 
ful to serious, serious to other-than-serious), and modify or withdraw a penalty, cita- 
tion, or citation item, where evidence presented during the informal conference es- 
tablishes that the changes are justified. 

An informal conference was conducted in this case and the decision was made to 
delete the citations in exchange for the employer installing a personnel elevator. 
The settlement with ADM vastly improved the safety of its employees. The legal 
basis for grandfathering certain manlifts was not considered because the informal 
settlement was reached. However, that issue is currently being reviewed for use as 
guidance in future cases. 

h. OSHA’s Field Operations Manual discusses notif 3 dng individual(s) listed as 
emergency contact in the victim’s employment records (if available), and/or the oth- 
erwise determined next-of-kin. The Agency’s policy is to send the next-of-kin an in- 
spection information letter, normally within five working days of determining the 
victim’s identity and verif 3 dng the proper address to send communication. 

In this case, the victim’s employment record identified his son and daughter as 
next-of-kin, and both individuals were notified by letter of the inspection and cita- 
tion information in accordance with OSHA policy. It is my understanding that the 
victim’s niece, who was not designated next-of-kin and did not receive the inspection 
and citation information, learned of the OSHA settlement agreement from the news 
media. The Omaha Area Office’s first contact with the victim’s niece was on January 
14, 2010, when she requested information. She certainly would have been provided 
with the citation information in March 2009 if she had requested it at that time, 
or was designated as next-of-kin in the victim’s emergency contact information. 

OSHA has decided that informing the next-of-kin of citations or settlements by 
letter is not adequate and the Agency is in the process of formally changing its pro- 
cedures so that families are notified by personal meeting or phone call. 

Question 8: OSHA has launched a National Emphasis Program (NEP) on under- 
reporting of injuries and illnesses. How many inspections have been initiated as of 
March 22, 2010, and of those inspections, please provide statistics on the number 
of violations by NAICS code? 

Answer: As of March 22, 2010, 63 recordkeeping NEP inspections have been initi- 
ated. The majority of these inspections are still open, but thus far, five involve rec- 
ordkeeping citations (part 1904). 

Question 9: Would OSHA’s ability to protect worker safety in cases where there 
was an imminent danger be facilitated if OSHA had the ability to issue imminent 
danger shutdown orders without having to first secure an injunction from a federal 
court judge? 

Answer: OSHA’s ability to protect worker safety in cases where there is an immi- 
nent danger would be enhanced if it had the ability to issue imminent danger shut- 
down orders without first having to secure an injunction from a federal court judge. 
When a Compliance Safety and Health Officer identifies an imminent danger and 
the employer will not voluntarily eliminate it, the CSHO immediately consults with 
the Area Director and obtains permission to post a Notice of Alleged Imminent Dan- 
ger. The Area Director then contacts the Regional Administrator and determines 
whether to consult with the Regional Solicitor’s Office to obtain a temporary re- 
straining order. The Regional Solicitor’s Office assesses the situation and, if war- 
ranted, will make arrangements for the expedited initiation of court action. How- 
ever, imminent danger situations are often reported in locations that require consid- 
erable travel time for the Agency to reach. In such cases, it would be advantageous 
for the Agency to have the authority to call the employer in question and order that 
work be stopped until an investigator arrives on the scene. 

Question 10: How many imminent danger orders were secured each year between 
the beginning of FY 2005 and the end of FY 2009 under the OSH Act? Please pro- 
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vide a timeline for each imminent danger proceeding, showing the date and time 
of inspection, the date and time of recognition of the imminency of the danger, the 
date and time when DOL first sought an order, and the date and time when the 
Court order was delivered to the employer. 

Answer: During this time period, there were no judicial imminent danger orders 
secured by federal OSHA. 

Question 11: The PAWA discussion draft of March 9, 2010, makes “any officer and 
director” liable under the criminal provisions of the OSH Act, in addition to employ- 
ers as defined under Section 3 of the OSH Act. Does OSHA support criminal liabil- 
ity for “any officer or director”? 

Answer: This proposed amendment would bring OSH Act criminal provisions more 
in line with those of certain Federal environmental statutes, which include “respon- 
sible corporate officer” in their definitions of persons to whom the statutes apply. 
The case law under those statutes indicates that this statutory term will strengthen 
the criminal liability provisions of the Act, and accordingly OSHA supports the 
amendment. 

Question 12: Mr. Frumin testified that where employers use contract labor for es- 
pecially hazardous tasks, the potential sanctions are non-existent for the corpora- 
tions and executives who own or control the workplaces. In your view, how should 
this multi employer liability problem be corrected? Does it require a legislative 
change? 

Answer: OSHA does not agree that corporations and their executives may escape 
liability under the Act by using contract labor to perform hazardous tasks. Cor- 
porate owners may be found liable for hazards to contract workers in several cir- 
cumstances. First, the nature of the relationship between the corporation and the 
hired workers may be such that the corporation is the employer for purposes of the 
Act. The test for determining an employment relationship looks to the hiring party’s 
actual control over the performance of the work and the working conditions; labels 
such as “independent contractor” are not controlling. Second, in multi-employer 
worksites in all industry sectors, an employer that creates or controls a hazardous 
condition may be cited even if the only employees exposed to the hazard are those 
of another contactor. This means that a corporation may be liable if it has general 
supervisory authority over the worksite, including the power to correct safety and 
health violations by others, and fails to exercise reasonable care to detect and pre- 
vent violations on the site. Finally OSHA standards may impose duties on the cor- 
porate owner with respect to hazards affecting contract workers on the site. For ex- 
ample, the construction asbestos standard requires building or facility owners to de- 
termine the presence, location and quantity of asbestos containing material at the 
worksite and notify prospective employers bidding for work whose employees can 
reasonably be expected to work near such material. OSHA does not believe that a 
legislative change is required at this time. 

Question 13: The March 9, 2010 discussion draft allows employers to seek a tem- 
porary stay of the abatement order. In issuing a stay, the OSHA Review Commis- 
sion must consider whether the employer had demonstrated a substantial likelihood 
of success on its contest to the citation, whether the employer will suffer irreparable 
harm absent a stay, and whether a stay will adversely affect the health and safety 
of workers. Mr. Snare’s testimony on behalf of the Chamber of Commerce states 
that requiring abatement of serious violations pending contest of a citation case is 
“unjustified” and “an outrageous trampling of due process rights.” 

a. Does OSHA agree with Mr. Snare that the requirement for abatement pending 
contest of serious violations coupled with the due process rights set forth in the dis- 
cussion draft presents an “outrageous trampling of due process rights?” 

b. Are the due process rights for employers who object to an abatement order for 
a serious violation under PAWA comparable to the due process rights for mine oper- 
ators who object to an abatement order in the Mine Act? 

c. Does Oregon OSHA require abatement of serious violations pending contest? 
Has the adoption of the requirement for abatement of serious hazards pending con- 
test been challenged on due process grounds? If so, has it been overturned by the 
Courts in that state? 

Answer: 

a. Under the proposed provisions in the PAWA, the applicant must satisfy the tra- 
ditional criteria for seeking a stay; these stay criteria are similar to those that apply 
under a wide variety of state and federal laws. In addition, PAWA calls for the Com- 
mission to develop expedited procedures for processing such applications. Thus, the 
PAWA provisions fall well short of being “an outrageous trampling of due process 
rights.” 
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Under the present OSH Act, abatement ordinarily is stayed while the case is 
within the jurisdiction of the Commission, but after a petition for judicial review has 
been filed, an employer must request a stay from the court of appeals under 29 USC 
660(a). The burden placed on the employer to obtain a stay pending judicial review 
in the court of appeals is not severe. It is OSHA’s experience that employers rarely 
seek such a stay when appealing a Commission order. 

b. Yes, the proposed provisions of PAWA appear similar to the comparable provi- 
sions of the Mine Safety and Health Act, at Sections 106(a)(2) and 106(a)(3). 

c. Yes. Oregon’s occupational safety and health statute (at ORS 664.078) delays 
abatement pending contest for nonserious violations but requires abatement during 
contest for serious violations. 

Although attorneys have objected, in State legislative hearings, to the required 
abatement of serious violations during contest provision on due process grounds, at- 
tempts to repeal this provision in the Oregon le^slature have been unsuccessful. 
There have been no Court challenges of this provision. 


[Whereupon, at 11:40 a.m., the subcommittee was adjourned.] 
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